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JOINT APPENDIX 


(Filed August 1, 1958) 

IN THE UNITED STATES DISTRICT COUBT 
FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 1993-58 
Ow Kent Bank anp Trust Company, 
Grand Rapids, Michigan, Plaintiff, 
v. 

Wriuusm McC. Mart, Jz., individually and as Chairman 
of the Board of Governors of the Federal Reserve 
System, 

C. Cansy Bapersron, individually and as Vice Chairman 
of said Board, 


M. S. Szymozax, James K. Varpaman, Jz., A. L. Mus, Jz, 
J. L. Rosertson and Cuartes N. Sueparnson, indi- 
vidually and as members of said Board, 


Defendants. 


Complaint for Declaratory Judgment 


1. This is an acton for declaratory judgment and other 
relief brought pursuant to the provisions of the Declaratory 
Judgment Act, 28 U.S.C. §§ 2201 and 2202, to obtain a 
declaration of the rights of the parties under an actual 
existing controversy justiciable in character. 


2. The Court has jurisdiction under the provisions of 
the Administrative Procedure Act, 5 U.S.C. § 1009, in view 
of the final agency action described below, and under 
98 U.S.C. §1331. The action arises under the Federal 
Reserve Act and the Banking Act of 1933, as amended, 
12 U.S.C. §§$1, et seg. The matter in controversy exceeds 
the sum or value of $3,000, exclusive of interest and costs. 
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3. Plaintiff is a corporation organized and existing under 
the laws of the State of Michigan. It is engaged in the 
banking business in and around the City of Grand Rapids, 
Michigan, under charter from the State of Michigan. 
It is a State member bank of the Federal Reserve System. 


4. Defendant Martin is Chairman of the Board of 
Governors of the Federal Reserve System (hereinafter 
called the Board). Defendant Balderston is Vice Chair- 
man of the Board. Defendants Szymczak, Vardaman, 
Mills, Robertson and Shepardson are members of the 
Board. Defendants maintain their official residences in 
Washington, D. C., and are charged by statute with the 
lawful performance of enumerated powers under the 
Federal Reserve Act. Defendants are sued individually 
and as members of the Board. 


5. Plaintiff was formed on July 31, 1958, as the result 
of the merger and/or consolidation of Peoples National 
Bank of Grand Rapids (hereinafter called Peoples) with 
and into Old Kent Bank and Michigan Trust Company 
(hereinafter called Old Kent) pursuant to an Agreement 
and Plan of Merger and/or Consolidation, dated February 
24, 1958. Said Agreement was approved by the boards 
of directors of the above-named banks on February 24, 
1958, and by their shareholders on March 31, 1958. Said 
Agreement was also approved by the Banking Commission 
of the State of Michigan on July 31, 1958. 


6. As of July 31, 1958, Old Kent was a State member 
bank of the Federal Reserve System and was operating, 
with the approval of the Board and the Banking Com- 
mission of the State of Michigan, 20 branch banks in and 
around Grand Rapids, in addition to its main office. 


7. As of July 31, 1958, Peoples was a national bank and 
a member of the Federal Reserve System and was operat- 
ing, with the approval of the Comptroller of the Currency 
and the Banking Commission of the State of Michigan, 
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six branch banks in and around Grand Rapids, in addition 
to its main office. 


8. On or about February 7, 1958, upon being informed 
of the proposed merger or consolidation of Old Kent and 
Peoples, an officer or officers of the Federal Reserve Bank 
of Chicago, to which the Board has delegated initial 
supervisory responsibility over member banks in Michigan, 
advised officers of Peoples and Old Kent to file with said 
Reserve Bank an application on behalf of the resulting 
plaintiff bank for approval of the continued operation of 
the six branch banks then being operated by Peoples. 


9. On April 9, 1958, Old Kent filed an application with 
the Federal Reserve Bank of Chicago, in the form 
suggested by the Board, requesting approval of the con- 
tinued operation of all of the Peoples branches by the 
plaintiff. By letter (a true copy of which is attached 
hereto as Exhibit A) dated May 23, 1958, from S. R. 
Carpenter, Secretary of the Board, Old Kent was advised: 


“‘ After considering all of the information submitted 
with reference to the proposal, the Board of 
Governors does not feel justified in approving estab- 
lishment of the branches in view of the adverse effect 
which the proposed transaction would seem likely to 
have on competition in the area.’’ 


10. After a conference in Washington on May 26, 
1958, between representatives of Peoples and Old Kent 
and defendants Szymezak, Vardaman, Robertson and 
Shepardson, the Board by letter (a true copy of which is 
attached hereto as Exhibit B) dated May 28, 1958, from 
S. R. Carpenter, Secretary of the Board, reasserted its 
previous position that the application for branches could 
not be approved, stating: 


“It appears that the transaction will result in a 
significant reduction in competition for banking 
business in the Grand Rapids area which may be con- 
trary to the public interest. The Board feels that 
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consideration must be given to this factor in trans- 
actions of this character.”’ 


11. Thereafter, on June 11, 1958, a letter was written 
by the President of Old Kent to the Board indicating a 
willingness to restrict its application to the operation of 
only two of the Peoples branches in addition to the 
Peoples main office. By letter (a true copy of which is 
attached hereto as Exhibit C) dated June 18, 1958, from 
S. R. Carpenter, Secretary of the Board, the Board replied 
that ‘*. . . the Board does not look with favor upon the 
establishment of the branches now proposed... .’” 


12. On July 22, 1958, counsel for Old Kent informed 
counsel for the Board that counsel had been unable to 
find any basis for the Board asserting jurisdiction to pass 
on or to disapprove the continued operation of the branches 
on competitive grounds. 


13. The Board does not have jurisdiction to approve or 
disapprove mergers or consolidations of national banks 
into or with State member banks. 


14. The Board does not have jurisdiction to approve or 
disapprove the retention and operation by a resulting 
State member bank of branches which were in lawful 
operation by constituent national and State member banks 
as of the date of a consolidation or merger. 


15. The Board does not have authority to disapprove 
an application for the retention and operation of such 
branches on the ground of an adverse effect on 
competition. 


16. Notwithstanding the allegations of paragraphs 13 
through 15 inclusive hereof, the Board has asserted juris- 
diction over the continued operation by plaintiff of the 
Peoples branches and has withheld its approval of such 
continued operation on the sole ground of an asserted 
adverse effect on competition. 
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17. The action of the Board by its letters dated May 23, 
May 28 and June 18, 1958, constitutes final agency action 
within the meaning of the Administrative Procedure Act, 
5 U.S.C. § 1009, and is in excess of the Board’s statutory 
jurisdiction and authority. No other procedures are 
available at the Board for reviewing this action, by 
hearing or otherwise. 


18. The Board’s conclusion as to the competitive effect 
of the continued operation of the Peoples branches is 
unsupported by substantial evidence. The operation by 
plaintiff of the Peoples branches will have no adverse 
competitive effects. 


19. Plaintiff is, and plans to continue, operating the 
former Peoples branches in addition to the Peoples main 
office. 


20. Under Section 9 of the Federal Reserve Act, as 
amended, 12 U.S.C. § 327, the Board has the authority 
after hearing to require a member bank to surrender its 
membership if it finds such bank has failed to comply 
with the Act or the regulations of the Board. Accord- 
ingly, plaintiff is in imminent danger that the Board will 
institute proceedings to take away plaintiff’s Federal 
Reserve membership and privileges on the basis of the 
final agency action already taken by the Board. The very 
institution of such proceedings would have an incalculably 
harmful effect on plaintiff’s banking business, its customer 
relationships and the public confidence in the name Old 
Kent which exists in Grand Rapids by reason of banking 
operations conducted there under that name for more than 
one hundred years. 


21. In addition the Board is vested with the power 
under 12 U.S.C. § 77 to remove from office any director or 
officer of a State member bank found by the Board to be 
violating any law relating to his bank or trust company. 
The power of the Board to institute proceedings for this 
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purpose with regard to officers and directors of plaintiff, 
on the basis of the final agency action already taken by 
the Board, constitates an additional threat to the good 
name and reputation of the Bank. 


92. An immediate determination of plaintiff’s rights 
under the circumstances alleged above is necessary in order 
to prevent incalculable and incurable harm to the business 
of the plaintiff created by the illegal action of the Board 
and the imminent threat of the imposition of sanctions 
resulting from such action. 


23. This action constitutes the only adequate remedy 
available to plaintiff, there being no adequate remedy at 
law. 


Wuezerore, plaintiff prays that this Court make and 
enter an order declaring the action of the Board in dis- 
approving the operation by plaintiff of any or all of the 
former Peoples branch banks on the ground of an adverse 
effect on competition to be in excess of the Board’s 


statutory authority and therefore illegal, and for such 
other and farther relief as to the Court may seem just 
and proper. 


Dated: August 1, 1958 
/s/ GenHarp A. GESELL 
Covington & Burling 
701 Union Trust Building 
Washington 5, D. C. 


/s/ Henry T. Rarusun 
Wilmer & Broun 
Transportation Building 
Washington 6, D. C. 


/s/ Stece, W. Jupp 
Warner, Norcross & Judd 
300 Michigan Trust Building 
Grand Rapids 2, Michigan 

/s/ Joun B. Marti 
Harrington, Waer, Cary & Martin 
Peoples National Bank Building 
Grand Rapids 2, Michigan 


Attorneys for Plaintiff 
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Exhibit A 
[Letterhead of] 


BOARD OF GOVERNORS 
OF THE 
FEDERAL RESERVE SYSTEM 
WASHINGTON 29, D. C- 


May 23, 1958 
Board of Directors, 
Old Kent Bank and Michigan Trust Company, 
Grand Rapids, Michigan. 


Gentlemen: 


Reference is made to your request submitted through 
the Federal Reserve Bank of Chicago, for permission to 
establish branches at various locations in Grand Rapids 
and Wyoming Township, Michigan, in connection with a 
proposed merger of the Old Kent Bank and Michigan 
Trust Company and the Peoples National Bank of Grand 


Rapids, with a change in corporate title to “Old Kent 
Bank and Trust Company.” 


After considering all of the information submitted with 
respect to the proposal, the Board of Governors does not 
feel justified in approving establishment of the branches 
in view of the adverse effect which the proposed transaction 
would seem likely to have on competition in the area. 


Very truly yours, 


/s/ S. R. CanPENTER 
S. R. Carpenter 
Secretary. 
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Exhibit B 
[Letterhead of] 


BOARD OF GOVEBNORS 
OF THE 
FEDERAL RESERVE SYSTEM 
WASHINGTON 29, D. C- 


Address Official Correspondence to the Board 


May 28, 1958 
Mr. Carl H. Morgenstern, President, 
Old Kent Bank and Michigan Trust Company, 
Grand Rapids, Michigan. 


Dear Sir: 


Reference is made to the application of Old Kent Bank 
and Michigan Trust Company for permission to establish 
seven branches incident to a proposed merger with the 
Peoples National Bank of Grand Rapids and to the 


representations on this matter by you and your associates 
before the Board on May 26. 


The Board has reviewed this proposal again and is of 
the opinion that it would not be justified in changing the 
conclusion set forth in its letter of May 23 to your Board 
of Directors. It appears that the transaction will result 
in a significant reduction in competition for banking 
business in the Grand Rapids area which may be contrary 
to the public interest. The Board feels that consideration 
must be given to this factor in transactions of this 
character. 


A copy of this letter is being sent to the Federal Reserve 
Bank of Chicago so that it will be informed. 


Very truly yours, 


S. R. Carpenter, 
Secretary. 
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Exhibit C 


[Letterhead of] 
BOARD OF GOVERNORS 
OF THE 


FEDERAL RESERVE SYSTEM 
WASHINGTON 25, D. C. 


June 18, 1958 
Mr. Carl H. Morgenstern, President, 
Old Kent Bank and Michigan Trust Company, 
Grand Rapids, Michigan. 


Dear Sir: 


This refers to your letter of June 11, 1958, with which 
you forwarded copies of resolutions adopted by the 
directors of Old Kent Bank and Michigan Trust Company 
and Peoples National Bank of Grand Rapids, directing 


that steps be taken to consummate a merger of the two 
banks even though it may be necessary to abandon all of 
the seven offices of the national bank. These resolutions 
embody a request to the Board for permission to establish 
two branches at the present location of the offices of the 
national bank at Rogers Heights and at Wealthy-Lake 
Drive so that banking service may continue to be available 
to residents of the areas so served. 


This proposal has been brought before the Board for 
consideration and your representatives, Messrs. Becker 
and Wilmer, discussed the matter fully with Governor 
Robertson on June 17. The current proposal does not 
seem to involve any significant change in the competitive 
factors predominant in the original application. Accord- 
ingly, the Board does not look with favor upon the 
establishment of the branches now proposed and reaffirms 
its posititon as expressed in its letters to you dated May 23 
and May 28, 1958. 
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In connection with the proposed removal of your present 
branch at 111 Pearl Street to the site of the Peoples 
National Bank at 60 Monroe Avenue, you state that the 
relocation of this branch would be within the immediate 
neighborhood and would not affect any change in the 
nature of its business or customers served. It would 
appear, however, that the relocation of this branch to 
the present head office of the national bank might result 
in a substantial change in the nature of its business or 
customers served and, therefore, constitute the establish- 
ment of a new branch within the meaning of Regulation H, 
requiring approval of this Board. It is suggested that 
complete information with respect to the present and 
proposed operation of this branch be submitted through 
the Federal Reserve Bank of Chicago for consideration 
prior to effecting such @ move. 


Very truly yours, 


/s/ S. BR. CaRPEeNnTER, 
S. R. Carpenter, 
Secretary. 


(Filed November 28, 1958) 


Motion to Dismiss or, in the Alternative, for 
Summary Judgment 

Come now the defendants by their attorney, the United 
States Attorney for the District of Columbia, and 
respectfully move the Court for an order and judgment 
dismissing this suit for failure to state a claim upon which 
relief can be granted; or, in the alternative, for summary 
judgment on the ground that there is no genuine issue as 
to any material fact and the defendants are entitled to 
a judgment as a matter of law. 

In support of this motion the Court is respectfully 
referred to the following exhibits attached to and made a 
part of this motion: 
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L Exhibit A—Letter dated December 14, 1956, from 
the Assistant Secretary, Board of Governors of the Federal 
Reserve System to Board of Directors, Old Kent Bank. 


IL Exhibit B—Certified copy of Resolution adopted on 
June 9, 1958, by Board of Directors, Old Kent Bank and 
Michigan Trust Company. 

ILL. Exhibit C—Certified copy of Resolution adopted on 
June 10, 1958, by Board of Directors, Peoples National 
Bank of Grand Rapids. 

IV. Exhibit D—Affidavit of Carl E. Allen, President, 


Federal Reserve Bank of Chicago, dated November 25, 
1958. 


V. Exhibit E—Map of Greater Grand Rapids, Michigan. 
Respectfully submitted, 


/s/ Oxtver GascH 
United States Attorney. 


/s/ Epvwarp P. TRoxen. 

Principal 

Assistant United States Attorney. 
/3/ EB. Ramey Casey 

Assistant United States Attorney. 


/s/ Rosest J. AsMan 
Assistant United States Attorney. 


Of Counsel: 


/s/ Howarp H. Hackiey 
General Counsel, 
Board of Governors of the 
Federal Reserve System. 


/s/ Freverio SoLoMoN 
Assistant General Counsel, 
Board of Governors of the 

Federal Reserve System. 


/s/ Tuomas J. O’CoNNELL 
Assistant General Counsel, 
Board of Governors of the 

Federal Reserve System. 


Govt's Exhibit No. A 


BOARD OF GOVERNORS 
OF THE 
FEDERAL RESERVE SYSTEM 
WASHINGTON 


I, Merritt Sherman, Secretary of the Board of Governors 
of the Federal Reserve System, do hereby certify that the 
attached document is a full, true, complete, and correct 
copy of a letter dated December 14, 1956, addressed by 
the Assistant Secretary, Board of Governors of the 
Federal Reserve System to the Board of Directors, Old 
Kent Bank, Grand Rapids, Michigan, appearing in the 
records and files in my custody as Secretary of the Board 
of Governors of the Federal Reserve System. 


Iw Wrrvess WaeEze0r, I have hereunto set my hand and 
caused the seal of the Board of Governors of the Federal 
Reserve System to be affixed at the city of Washington, in 
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the District of Columbia, on this 28th day of: November, 
1958. 


Mererrr SHERMAN 
Secretary of the Board of Governors of 
the Federal Reserve System 


Board of Directors, December 14, 1956 
Old Kent Bank, 
Grand Rapids, Michigan. 


Gentlemen : 


Pursuant to your request submitted through the Federal 
Reserve Bank of Chicago, the Board of Governors approves 
the Establishment of a branch by Old Kent Bank at 40-50 
Pearl Street, N. W., Grand Rapids, Michigan, in connec- 
tion with the proposed consolidation of your institution 
and The Michigan Trust Company under the charter of 
your bank, with a change of corporate title to Old Kent 
Bank and Michigan Trust Company. 


It is noted that Old Kent Bank proposes to succeed to 
the trust business of The Michigan Trust Company; that 
the articles of incorporation of Old Kent Bank are to be 
amended to provide for the exercise of full statutory trust 
powers; and that the requisite approval of the State au- 
thorities for exercise of such powers will be obtained 
before the proposed merger is effected. Consequently, 
the Board of Governors hereby grants permission to Old 
Kent Bank to exercise the trust powers now or hereafter 
authorized under the terms of its articles of incorporation 
and the laws of the State of Michigan. 


The approval and permission contained: herein are given 
provided (a) the consolidation is effected in accordance 
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with the consolidation agreement dated October 24, 1956, 
as amended, (b) the establishment of the branch is effected 
within six months from the date of this letter, and (c) the 
necessary approvals of the State Banking Department 
and the Federal Deposit Insurance Corporation are ob- 
tained. 

Very truly yours, 


(Signed) Mererrr Sxerman 
Meritt Sherman, 
Assistant Secretary. 


Govt's Exhibit No. B 


BOARD OF GOVERNORS 
OF THE 
FEDERAL RESERVE SYSTEM 
WASHINGTON 


I, Merritt Sherman, Secretary of the Board of Govenors 
of the Federal Reserve System, do hereby certify that the 
attached document is a full, true, complete, and correct copy 
of a document entitled ‘‘Certified Copy of Resolution 
Adopted by the Board of Directors’’ of Old Kent Bank and 
Michigan Trust Company, dated June 9, 1958, appearing 
in the files in my custody as Secretary of the Board of 
Governors of the Federal Reserve System. 


Iss Wirness Wueneor, I have hereunto set my hand and 
caused the seal of the Board of Governors of the Federal 
Reserve System to be affixed at the city of Washington, 
in the District of Columbia, on this 28th day of November, 
1958. 


(Szau) 
Mererrr SHERMAN 
Secretary of the Board of Governors 
of the Federal Reserve System 
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EXHIBIT B 
OLD KENT BANK AND MICHIGAN TRUST COMPANY 


Certified Copy of Resolution Adopted by 
Board of Directors—June 9, 1958 


The undersigned, Wmuam C. WHITNEY, Cashier of the 
Op Kenr Bank anp Micuican Trust Company, of Grand 
Rapids, Michigan, does hereby certify that the following 
is a true and correct copy of a resolution duly adopted 
by the Board of Directors of the said Bank at a meeting 
of said Board regularly called and held on June 9, 1958; 
and entered in the minutes of that meeting: 


<<Waeneas, on February 24 and 25, 1958, the Boards of 
Directors of Old Kent Bank and Michigan Trust Com- 
pany (hereinafter called ‘‘Old Kent Bank’’) and of 
Peoples National Bank of Grand Papids (hereinafter 


called ‘‘Peoples Bank’’), respectively, unanimously 
approved an Agreement and Plan of Merger and/or 
Consolidation dated February 24, 1958, between said 
banks, said agreement providing for a merged bank 
under the charter of Old Kent Bank; and 


‘cWuereas, on March 31, 1958, at separate special 
meetings, the shareholders of Old Kent Bank unani- 
mously approved the Merger Agreement with the ex- 
ception of the vote of one shareholder, and: the share- 
holders of Peoples Bank approved the Merger Agree- 
ment without a dissenting vote of any shareholder; 
and 


‘‘Waenreas, on April 29, 1958, the Michigan Commis- 
sioner of Banking approved the proposed merger in 
accordance with the terms of the Agreement and Plan 
of Merger and/or Consolidation dated February 24, 
1958; and 
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‘cWuernzas, on March 7, 1958, Old Kent Bank submitted 
its request through the Federal Reserve Bank of 
Chicago for permission to establish seven branches 
of Peoples Bank incident to the proposed merger, and 
on May 23, 1958, was advised by the Board of Gov- 
ernors of the Federal Reserve System that the Board 
did not feel justified in approving establishment of 
the branches in view of the adverse effect which the 
Board felt the proposed merger would have on com- 
petition in the area; and 


‘cWaereas, the Board of Directors of Old Kent Bank 
is advised that the merger may be made effective on 
the last day of any calendar month during the term 
of the Merger Agreement, if the request for establish- 
ment of the seven branches of Peoples Bank be with- 
drawn and said branches not established in connec- 
tion with the merger; and that the Michigan Commis- 
sioner of Banking will approve the merger on such 


revised basis; and: 


‘“cWuereas, said Board of Directors of Old Kent Bank 
deems it to be in the best interests of Old Kent Bank 
and Peoples Bank, their respective depositors, cus- 
tomers, and the public served by both banks, that 
said merger be made effective promptly even though 
less than all or none of said branches may be estab- 
lished in connection with said merger; 


‘Now, THErErore, Br Ir Resonvep Tut: 


‘<(1) The proper officers of Old Kent Bank be and they 
are hereby authorized and directed to take such steps 
as may be necessary to cause said merger to become 
effective as promptly as possible without establishment 
of all or any (if necessary) of the seven branches of 
Peoples Bank. 


‘¢(2) Said officers be and they are hereby authorized 
and directed to take such action as they may deem 
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necessary and proper to amend the request dated March 
7, 1958 of this bank for permission to establish seven 
branches, so as to request permission to establish 
two branches, namely, the present branches of Peoples 
Bank now situated at: 

Rogers Heights, Wyoming Township, 

Kent County, Michigan, and 

Wealthy Street and Lake Drive, Ss. E., 

Grand Rapids, Michigan, 
in order that banking service will be available to 
residents in the areas served by these branches. 
<<(3) Said officers be and they are hereby authorized 
and empowered to take any and all other action, in the 
name of and in behalf of Old Kent Bank as they may 


deem necessary or desirable to carry the purposes of 
these resolutions into full effect.” 


Dated: June 9, 1958. 


Wri C. WHITNEY 

William C. Whitney, Cashier, 
Old Kent Bank and Michigan 
Trust Company. 


—_—_— 


Gov?’s Exhibit No. C 


BOARD OF GOVERNORS 
OF THE 
FEDERAL RESERVE SYSTEM 
WASHINGTON 


I, Merritt Sherman, Secretary of the Board of Governors 
of the Federal Reserve System, do hereby certify that the 
attached document is a full, true, complete, and correct 
copy of a document entitled “Certified Copy of a Resolu- 
tion Adopted by the Board of Directors’? of People’s 


19 


National Bank of Grand Rapids, dated June 10, 1958, 
appearing in the records and files in my custody as Sec- 
retary of the Board of Governors of the Federal Reserve 
System. 


Ix Wrrvess Wuenzeor, I have hereunto set my hand and 
caused: the seal of the Board of Governors of the Federal 
Reserve System to be affixed at the city of Washington 
in the District of Columbia, on this 28th day of November, 
1958. 


(Seat) 
Mererrrr SHERMAN 
Secretary of the Board of Governors 
of the Federal Reserve System 


EXHIBIT C 
PEOPLES NATIONAL BANK OF GRAND RAPIDS 


Certified: Copy of Resolution Adopted by 
Board of Directors—June 10, 1958 


The undersigned, Roszst B. Scuxmpr, Cashier of Peoples 
National Bank of Grand Rapids, Michigan, does hereby 
certify that the following is a true and correct copy of a 
resolution duly adopted by the Board of Directors of the 
said Bank at a meeting of said Board regularly called and 
held on June 10, 1958; and entered in the minutes of that 
meeting: 


Wauezeas, on February 24 and 25, 1958, the Boards of 
Directors of Old Kent Bank and Michigan Trust 
Company (hereinafter called ‘‘Old Kent Bank’’) and 
of Peoples National Bank of Grand Rapids (herein- 


20 


after called ‘‘Peoples Bank’’), respectively, unani- 
mously approved an Agreement and Plan of Merger 
and/or Consolidation dated February 24, 1958, between 
said banks, said agreement providing for a merged 
bank under the charter of Old Kent Bank; and 


Wauereas, on March 31, 1958, at separate special meet- 
ings, the shareholders of Old Kent Bank unanimously 
approved the Merger Agreement with the exception 
of the vote of one shareholder, and the shareholders 
of Peoples Bank approved the Merger Agreement 
without a dissenting vote of any shareholder; and 


Wueneas, on April 29, 1958, the Michigan Commis- 
sioner of Banking approved the proposed merger in 
accordarze with the terms of the Agreement and Plan 
of Merger and/or Consolidation dated February 24, 
1958; and 


Wuenzas, on March 7, 1958, Old Kent Bank submitted 
its request through the Federal Reserve Bank of 
Chicago for permission to establish seven branches 
of Peoples Bank incident to the proposed merger, and 
on May 23, 1958, was advised by the Board of Gov- 
ernors of the Federal Reserve System that the Board 
did not feel justified in approving establishment of 
the branches in view of the adverse effect which the 
Board felt the proposed merger would have on com- 
petition in the area; and 


Wuenreas, the Board of Directors of Peoples Bank is 
advised that the merger may be made effective on the 
last day of any calendar month during the term of 
the Merger Agreement, if the request for establish- 
ment of the seven branches of Peoples Bank be with- 
drawn and said branches not be established in. con- 
nection with the said merger, and is further advised 
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that the Michigan Commissioner of Banking will 
approve the merger on such basis; and 


Wuereas, said Board of Directors of Peoples Bank 
deems it to be in the best interests of Peoples Bank 
and Old Kent Bank, their respective depositors, cus- 
tomers, and the public served by both banks, that said 
merger be made effective promptly even though less 
than all or none of said branches may be established 
in connection with said merger; 


Now, Txererore, Be Ir Resotven Txat: 


(1) The proper officers of Peoples Bank be and they 
are hereby authorized and directed to take such steps 
as may be necessary to cause said merger to become 
effective as promptly as possible without establish- 
ment of all or any (if necessary) of the said seven 
branches of Peoples Bank as branches of Old Kent 
Bank. 


(2) Said officers be and they are hereby authorized 
and directed to cooperate with the officers of Old Kent 
Bank in seeking approval of its amendment of its 
request, dated March 7, 1958, for permission to estab- 
lish seven branches, so as to request permission to 
establish two branches, namely, the present branches 
of Peoples Bank now situated at: 


Rogers Heights, Wyoming Township 

Kent County, Michigan, and 

Wealthy Street and Lake Drive, S. E., 

Grand Rapids, Michigan, 
in order that banking service will be available to 
residents in the areas served by these branches. 


(3) Said officers be and they are hereby authorized 
and empowered to take any and all other action, in the 
name of and in behalf of Peoples Bank as they may 
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deem necessary or desirable to carry the purposes of 
these resolutions into full effect. 
Dated: June 10, 1958. 


Rozzrt B. Scxmmr 
Robert B. Schmidt, Cashier, 
Peoples National Bank of 


Grand Rapids 


—_—— 


EXHIBIT D 
Govt’s Exhibit No. D 
Arrmavit or Cary B. ALLEN 


Srate or Itirsors i 
Couxry or Coox oe 

Carl E. Allen, being first duly sworn on oath, deposes 
and says: 


I am President of the Federal Reserve Bank of Chicago, 
having served in that capacity since October 1, 1956. 


My attention has been directed to a proceeding in the 
United States District Court for the District of Columbia 
between Old Kent Bank and Trust Company, Grand 
Rapids, Michigan, and the Board of Governors of the Fed- 
eral Reserve System, arising from the application by Old 
Kent Bank and Michigan Trust Company for the Board’s 
approval of that bank’s operation of certain branches in 
and around Grand Rapids. 


On February 17, 1958, prior to the date on which formal 
application was made for approval by the Board of Gov- 
ernors of the proposed branch operation, representatives 
of Old Kent Bank and Michigan Trust Company and 
Peoples National Bank of Grand Rapids visited the Fed- 
eral Reserve Bank of Chicago for the purpose of discus- 


sing with the staff of the bank the proposed merger of 
the two banks. Among those participating in the discus- 
sion were Mr. Carl Morgenstern, President, Old Kent Bank 
and Michigan Trust Company, and that bank’s Legal 
Counsel, Mr. Siegel W. Judd; Mr. Ira A. Moore and Mr. 
William J. Schuiling, Chairman of the Board and Presi- 
dent, respectively, Peoples National Bank of Grand Rapids, 
and that bank’s Legal Counsel, Mr. John Martin; Mr. 
Carl E. Allen, Mr. W. R. Diercks, and Mr. C. J. Scanlon, 
President, Vice President, and Chief Examiner, respec- 
tively, of the Federal Reserve Bank of Chicago. During 
the course of the conference, there arose a general dis- 
cussion of the factors which the Board of Governors cus- 
tomarily considers in deciding upon applications such as 
that proposed. The representatives of the two Grand 
Rapids banks were advised that an important considera- 
tion would be ascertainment by the Board of Governors 
of the probable effect of the proposed transaction on com- 
petition for banking business in the area concerned and, 


specifically, whether the proposed transaction would re- 
sult in a significant reduction in such competition. 


Cary BE, ALLEN 
Carl E. Allen, President 
Federal Reserve Bank 
of Chicago 
Subscribed and sworn to before me 
this 25th day of November, 1958. 


My commission expires October 16, 1961. 


Franz D. Lanz 
Notary Public 
Chicago, Illinois 
(Seal of Notary Public) 


24. 


(Filed February 9, 1959) 
Plaintiff's Cross Motion for Summary Judgment 

Plaintiff moves the Court pursuant to Rule 56 of the 
Federal Rules of Civil Procedure for summary judgment 
upon the following grounds: 

1. The Board of Governors of the Federal Reserve 
System does not have jurisdiction to approve or dis- 
approve the retention and operation by a merged bank 
of existing branches of banks merged into it. 

2. Congress has neither authorized nor permitted the 
Board to consider competitive factors in passing upon 
the operation of branch banks. 

The law and the undisputed facts, as more fully dis- 
cussed in the Memorandum of Points and Authorities sub- 
mitted herewith, demonstrate that plaintiff is entitled to 
summary judgment herein. 


Respectfully submitted, 


/3/ Genuarp A. GESELL 
701 Union Trust Bldg. 
Washington 5, D. C. 
/s/ Hexsy T. Ratasun 
Transportation Bldg. 
Washington 6, D. C. 
Attorneys for Plaintiff 
February 9, 1959 


—_—— 


EXHIBIT A 
AFFIDAVIT 
Henny T. Rarusun being first duly sworn hereby de- 
poses and says as follows: 


1. On the morning of January 19, 1959, I met with 
Mr. Merritt Sherman, Secretary of the Board of Gov- 
ernors of the Federal Reserve System, in his office and 
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after identifying myself as an attorney for Old Kent Bank 
and Trust Company in its action against the members 
of the Board, I requested to see the record of the Board’s 
proceedings which had culminated in that action. In that 
regard I advised Mr. Sherman that I had come to see 
him as the custodian of the Board’s records. 


2. Mr. Sherman arranged for me to examine what he 
referred to as the ‘‘docket”’ in the case. Upon discovering 
that such docket contained only the papers filed in the 
Court action, I explained to Mr. Sherman that the record 
I wished to examine was the record of all of the Board’s 
proceedings before its final letter to Old Kent stating it 
could not approve the operation of the Peoples branches. 
As to that Mr. Sherman indicated doubt as to his au- 
thority to make such record available for my inspection. 
He said he would take that matter up with the Legal 
Division and would telephone me that afternoon. 


3. Mr. Sherman called that afternoon at about 2:45 to 
say that the only file relating to the matter which he was 
authorized to make available for my inspection was the 
docket relating to the Court proceeding and that the 
material which preceded the Board’s letter to Old Kent 
(presumably the final letter of June 18, 1958) was not 
considered to be available for public inspection. Mr. 
Sherman pointed out that his refusal to make the re- 
quested record available for my inspection was in his 
capacity as Secretary and not action by the Board itself. 


/3/ Henry T. Rarasun 
Henry T. Rathbun 


Subscribed and sworn to before 
me this 20th day of January, 1959. 


/s/ Louise Norzis 
Notary Public, D. C. 


My Commission Expires Dec. 14, 1960 


(seat) 
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EXHIBIT B 
A¥FFmaviT 


I, Joun B. Marri, being first duly sworn do hereby 
depose and say as follows: 


1. Lam a partner of the law firm of Harrington, Waer, 
Cary & Martin, 1107 Peoples National Bank Bldg., Grand 
Rapids, Michigan and during the period from January 1, 
1958 to July 31, 1958 I served as legal counsel to Peoples 
National Bank of Grand Rapids (Peoples). During this 
period I was frequently consulted with regard to the pro- 
posed merger of Peoples, a national banking assocition, 
into and with the Old Kent Bank and Michigan Trust 
Company (Old Kent), a Michigan banking corporation, 
and in this connection I participated in the preparation 
of the materials submitted by Old Kent to the Board of 
Governors of the Federal Reserve System, and attended 
most of the meetings between representatives of Old Kent 
and representatives of the Board. 


2. On February 17, 1958, I attended a conference in 
Chicago at the Chicago Federal Reserve Bank with respect 
to the proposed merger of Old Kent and Peoples. At this 
meeting there were present Mr. Carl Morgenstern, Presi- 
dent of Old Kent, Mr. William Schuiling, President of 
Peoples, Mr. Ira Moore, Chairman of the Board of Peoples, 
Mr. Siegel Judd of the firm of Warner, Norcross and Judd 
of Grand Rapids, Michigan, and myself. Also present, on 
behalf of the Federal Reserve Bank of Chicago, were Mr. 
Carl Allen, Mr. W. B. Diercks and Mr. C. F. Scanlon, 
President, Vice President and Chief Examiner respectively. 
Discussion at this conference related entirely to the pro- 
posed merger of Peoples and Old Kent. It is my best 
recollection that at that time representatives of the Federal 
Reserve Bank of Chicago indicated that the approval of 
the Board of Governors of the Federal Reserve System 
would be required for the continued operation of offices _ 
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of Peoples which would become branches of the merged 
bank after the merger was completed, that a formal ap- 
plication for the Board’s approval should be made, and 
that data with respect to the competitive situation should 
be furnished to the Board in support of said application. 
It is my further recollection that I stated at that meeting 
in substance that I doubted that the Board had juris- 
diction to grant or withhold approval of branches arising 
out of a merger of this kind where a national bank is 
being merged into a State bank with approval of the 
merger from the State Banking Commissioner as required 
by the provisions of Federal law providing for mergers 
of this type. The representatives of the Federal Reserve 
Bank of Chicago insisted, however, that an application for 
approval of such branches was required. The representa- 
tives of Peoples and Old Kent agreed at this meeting, 
therefore, that in view of the feeling of the Federal Re- 
serve Bank officials, they would make application for 
approval of the branches in the hope that approval would 
be granted and that it would not be necessary to challenge 
the jurisdiction of the Board. It was apparent from the 
discussion that such a challenge might be necessary since 
the representatives of the Federal Reserve Bank expressed 
considerable doubt as to whether the application would be 
approved by the Federal Reserve Board because of its 
supposed adverse effect upon competition in the area. 
Subsequently, at the close of the conference, Mr. Diercks 
pointed out to me the provisions of the Board’s regulations 
which in his opinion made necesary their request that an 
application for approval of branches be filed. I again 
stated that I doubted that the Board had the jurisdiction 
to undertake to approve or disapprove the continued 
operation of Peoples branches. 


3. Subsequently, a formal application for the Board’s 
approval was prepared on the advice of the representatives 
of the Federal Reserve Bank of Chicago, and filed on 
April 9, 1958 with the Federal Reserve Bank of Chicago 
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to be forwarded to the Board. After the Board had denied 
approval by its letter of May 23, 1958, a meeting between 
representatives of Old Kent and certain members of the 
Board was arranged and took place on May 26, 1958. There- 
after, on May 28, 1958, the Board by a further letter re- 
affirmed its previous decision to deny Old Kent’s applica- 
tion. 

4. On June 3, 1958, a conference was held at the Chicago 
Federal Reserve Bank with Mr. Allen, Mr. Diercks and 
Mr. Scanlon, and attended by representatives of Old Kent 
and Peoples and their counsel. At this meeting I again 
recall having pointed out the serious jurisdictional prob- 
lem raised by the Board’s attempt to forbid a merger 
by the device of a refusal to approve the continued opera- 
tion of already existing branches previously approved 
by the Comptroller of the Currency and approved as part 
of the merger by the State Banking Commissioner who 
is given specific power to approve mergers by Federal 
statute. The representatives of the Federal Reserve Bank 


of Chicago reiterated their position that approval was 
necessary despite action of the State Banking Commis- 
sioner. 


5. On June 11, 1958, an amended application by Old 
Kent was forwarded to the Board. This application was 
denied by the Board in a letter of June 18. 


Further deponent saith not. 


/s/ Joux B. Mazrix 
John B. Martin 


Subscribed and sworn to before me a Notary Public this 
28th day of January, 1959. 
/s/ Ciara L, BRENNAN 
Notary Public, Kent County, Michigan 
My commission expires: May 18, 1960 
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(Filed March 6, 1959) 


Defendants’ Opposition to Plaintiff's Cross Motion for 
Summary Judgment 
Come now the defendants by their attorney, the United 
States Attorney for the District of Columbia, and oppose 
Plaintiff’s Cross Motion for Summary Judgment, and as 
grounds therefor respectfully refer the Court to the de- 
fendants’ Motion to Dismiss or, in the Alternative, for 
Summary Judgment, together with the Memorandum of 
Points and Authorities in Support thereof, and as further 
grounds therefor, the Memorandum of Points and Au- 
thorities filed herewith, together with the following ex- 
hibits attached to and made a part of this Opposition and 
of defendants’ original Motion herein: 


I. Exhibit F—Compilation of discretionary standards 
contained in the Federal Reserve Act and in the banking 
laws of representative States to be followed in passing 


upon applications for bank branches. 


Il. Exhibit G—Affidavit of Merritt Sherman, Secretary, 
Board of Governors of the Federal Reserve System, dated 
March 4, 1959. 


In further support of the defendants’ position, the Court 
is referred to defendant’s Reply to Memorandum filed, 
Amicus Curiae, by National Association of Supervisors of 
State Banks. 

Respectfully submitted, 


/3/ OuIveR GascH 
United States Attorney. 


/s/ Epwaxp P. Troxet, Principal 
Assistant United States Attorney. 


/3/ B. Rix Casey 
Assistant United States Attorney. 


/3/ Rosert J. AsMaNn 
Assistant United States Attorney, 


Of Counsel: 


/s/ Howarp H. Hackitey 
General Counsel, 
Board of Governors of the 
Federal Reserve System. 


/s/ Faevrric Soromon 
Assistant General Counsel, 
Board of Governors of the 

Federal Reserve System. 

/s/ Tomas J. O’CoNNELL 
Assistant General Counsel, 
Board of Governors of the 

Federal Reserve System. 


EXHIBIT G 
Arrmavir or Mzrerrr SHERMAN 


Meserrr Seeman, being first duly sworn deposes and 
says as follows: 


I am Secretary of the Board of Governors of the Federal 
Reserve System, having served in that capacity since 
October 9, 1958. 


My attention has been directed to the affidavit of Mr. 
Henry T. Rathbun, subscribed and sworn to on January 
20, 1959, and designated as Exhibit A to the Memorandum 
of Points and Authorities in Support of Plaintiff’s Cross 
Motion for Summary Judgment in Old Kent Bank and 
Trust Company v. William McC. Martin, Jr., et al., Civil 
Action No. 1993-58. I have read Mr. Rathbun’s affidavit 
and state that, to the best of my recollection, the statements 
contained therein are accurate. 


In my telephone conversation with Mr. Rathbun on the 
afternoon of January 19, 1959, having stated that my re- 
fusal to make the requested record available for Mr. 
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Rathbun’s inspection was done in my capacity as Secretary 
of the Board and did not constitute action by the Board 
itself, I further advised Mr. Rathbun that a written request 
that the record be made available could be submitted to 
the Board for consideration and decision. 


The records in my possession do not reflect that such 
request has to this date been made of the Board. 


s/ Mererrr SHERMAN 
Merritt Sherman, Secretary, 
Board of Governors of the 
Federal Reserve System. 


Subscribed and sworn to before me 
this 4th day of March 1959. 


s/ Joun C. Baennan 
Notary Public, D. C. 


My Commission Expires June 30, 1962. 


(SEAL) 


—_— 


Opinion 


This is an action for a declaratory judgment brought 
by the Old Kent Bank and Trust Company of Grand 
Rapids, Michigan, a state member bank of the Federal 
Reserve System, to obtain a ruling from this Court that 
the Federal Reserve Board exceeded its statutory powers 
when it declined to approve the plaintiff’s operation of 
several additional branches or branch offices which plaintiff 
had acquired as a result of a merger with Peoples Na- 
tional Bank of Grand Rapids, Michigan, a national bank- 
ing association. Defendants, who are members of the 
Federal Reserve Board, moved to dismiss the complaint 
or, in the alternative, moved for summary judgment. Plain- 
tiff then filed a cross-motion for summary judgment. Since 
there seems to be no genuine issue of material fact and 


32 


since the essential issue is the lawfulness of the Board’s 
action under the Federal banking laws, the Court will con- 
sider this motion as one for summary jadgment. 


The Board refased to approve the operation by plaintiff 
of the additional branches on the ground that this would 
probably have an adverse effect upon competition in the 
Grand Rapids area. The source of the Board’s authority 
in approving the operation of branch banks is derived 
from Section 9 of the Federal Reserve Act, as amended 
(12 U.S.C.A. § 321), which reads in part as follows: 


“¢ Any such State bank which on February 25, 1927, 
has established and is operating a branch or branches 
in conformity with the State law, may retain and 
operate the same while remaining or upon becoming 
a stockholder of such Federal reserve bank: but no 


such State bank may retain or acquire stock in a 
Federal reserve bank except upon relinquishment of 
any branch or branches established after February 
25, 1927, beyond the limits of the city, town or village 


in which the parent bank is situated: Provided, how- 
ever, That nothing herein contained shall prevent any 
State member bank from establishing and o rating 
branches in the United States or any dependency or 
insular possession thereof or in any foreign country, 
on the same terms and conditions and subject to the 
same limitations and restrictions as are @ licable to 
the establishment of branches by nation banks ex- 
cept that the approval of the Board of Governors of 
the Federal Reserve System, instead of the Comp- 
troller of the Currency, shall be obtained before any 
State member bank may hereafter establish any branch 
and before any State bank hereafter admitted to 
membership may retain any branch established after 
February 25, 1927, beyond the limits of the city, town, 
or vill in which the parent bank is situated. The 
approval of the Board shall likewise be obtained be- 
fore any State member bank may establish any new 
branch within the limits of any such city, town, or 
village (except within the District of Columbia).”’ 
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Thus, the statute requires that state member banks ob- 
tain the approval of the Board before they may ‘‘establish”’ 
branches and, under certain circumstances, before they 
may ‘‘retain’? branches. It seems clear from ordinary 
usage as well as from the context of this statute that 
when plaintiff began operating as its own the former 
branches of Peoples Bank, it was ‘‘establishing” new 
branches. It would be difficult to argue that it was ‘“‘re- 
taining”’ branches because before the merger these branch 
facilities did not form any part of plaintiff’s organiza- 
tion. Furthermore, no persuasive showing has been made 
that Congress intended to make any distinction, when it 
chose the word “‘establish’’, between plaintiff’s creating 
new branch facilities where none had existed before, and 
acquiring the pre-existing branches of another bank in 
order to operate them as its own. In either case, the party 
concerned ends up with a greater number of branches 
than before. It is this act of increasing the number of 
branches that requires prior approval by the Board. 


In addition, when Congress empowers an agency to 
‘approve’? an action, it normally requires the agency to 
consider the probable effects of the action within the area 
of agency responsibility. The existence of too much or 
too little competition may cause serious harm in banking 
as it may in other areas of business. Thus, it is important 
for the Board to consider whether an applicant may be 
seeking to establish a large number of branches in order 
to give it an undue competitive advantage over other 
member or non-member banks in a given locality. 


When it denied plaintiff’s application, the Board had 
substantial evidence before it to warrant a conclusion that 
plaintiff’s operation of the proposed branches would be 
likely to have an adverse effect on banking competition in 
the Grand Rapids area. 


34 


For the above reasons, the defendants’ motion for 
summary judgment is granted and plaintiff’s cross-motion 
for summary judgment is denied. 


Counsel will prepare an appropriate order. 


Joun J. Srica 
United States District Judge 

April 22, 1959 

Order 

This case having come on for hearing upon defendants’ 

motion for summary judgment and upon plaintiff’s cross- 
motion for summary judgment and the Court having con- 
sidered said motions, the oppositions thereto, the affidavits 
and exhibits filed therewith, and all of the pleadings herein 
and the Court having heard oral argument, and in accord- 
ance with the opinion of the Court filed herein on April 
22, 1959, it appearing that there is no genuine issue of 
material fact and that defendants are entitled to judg- 
ment as a matter of law, it is by the Court this 30th day 
of April, 1959, 


Onperep that defendants’ motion for summary judgment 
be and the same is hereby granted, and that plaintiff’s 
cross-motion for summary judgment be and the same is 
hereby denied, and that the complaint be and the same is 
hereby dismissed. 


Joun J. Smica 
Judge 
No objection to form: 


Henry T. Ratosuyx 
Henry T. Rathbun, Esq. 
Transportation Building 
Attorney for Plaintiff 


QUESTIONS PRESENTED 


| Whether the Board of Governors of the Federal Reserve 
System, a Federal agency without jurisdiction over mer- 
gers or consolidations of member banks, has the jurisdic- 
tion and authority to disapprove, on the ground of a pos- 
gible adverse effect on competition, the retention and 
operation by a State member bank of existing operating 
branches of a national bank lawfully merged into or con- 
solidated with the State member bank; 


Whether, if the Board of Governors of the Federal Re- 
serve System does have such jurisdiction and authority, 
the record before the District Court was sufficient to sup- 
port the District Court’s conclusion, on which it based its 
‘order granting appellees’ motion for summary judgment, 
that the Board had before it substantial evidence to sup- 
‘port its decision that the continued operation by the State 
lmember bank of the branches of a national bank lawfully 
‘merged into or consolidated with the State member bank 
would be likely to have an adverse effect on banking com- 


petition. 


Jurisdictional Statement 
Statement of the Case 
Statutes Involved 
Statement of Points 
Summary of Argument 


I. The Federal Reserve Board Has Only Such Authority 
Over State Member Banks as Is Specifically Accorded 
by the Federal Reserve Act 


II. The Board’s Action in This Case Is an Assertion of 
Jurisdiction and of Antitrust Authority Over Mergers 
and Consolidations by State Member Banks 


III. Despite Repeated Requests by the Board, Congress 
Has Not Accorded the Board Jurisdiction Over 
Mergers or Consolidations by Member Banks 


IV. The Federal Reserve Board Has No Jurisdiction Over 


the Retention and Operation by a State Member Bank 


of the Existing Operating Branches of a Merged or 
Consolidated Bank 


V. The Board Is Without Authority to Disapprove, on the 
Ground of an Adverse Effect on Competition, the 
Retention and Operation by a State Member Bank of 


the Existing Operating Branches of a Merged or 
Consolidated Bank 


A. The Standards of Section 9 of the Federal Reserve 
Act Limit the Board to a Consideration of 
So-called ‘Banking Factors,’’ i.e., Factors Relat- 
ing to the Solvency and Financial Stability of the 
Applying Bank 

B. The Preamble to the Federal Reserve Act Does 
Not Support the Authority Claimed 


C. The Statutory Pattern of the Federal Reserve Act 
Refutes the Existence of the Claimed Authority 


VI. The District Court Erred in Granting Summary 
pacement for Appellees 


Index Continued 
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IN THE 


United States Court of Appeals 


For rae Disraicr or Cotumsm Crrcurr 


No. 15,244 


Oup Kent Bank anv Trust Company, 
Appellant, 
Vv. 


WriuusMm McC. Mazrrx, individually and as Chairman of 
the Board of Governors of the Federal Reserve Sys- 
tem, et al., 

- Appellees. 


—_—_—— 


Appeal from the United States District Court for the District 
of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from an order which granted appellees’ 

motion for summary judgment, denied appellant’s cross 

motion for summary judgment, and dismissed appellant’s 
complaint (JA 34). 

i Appellant is a State member bank of the Federal _Re- 

serve System. Appellees are members of the Board of 

i “Governors of said System. Appellant filed this action for 

a declaratory judgment pursuant to the provisions of 28 


U.S.C. §§ 2201, 2202, on the ground that an unauthorized 


2 


action by appellees threatens appellant’s continued mem- 


bership in the System and exposes the o Tec. 
rs of appe y appellees (12 U.S.C. 


ors of appellant to pumils—* 

§§ 77, 327) (JA 5-6). The interest of appellant in the 
matter in controversy exceeds, exclusive of interest and 
costs, the sum of $10,000. The action arises under Sec- 
tion 9 of the Federal Reserve Act, as amended (Act of 
Dec. 23, 1913, c. 6, § 9, 38 Stat. 259; Act of June 21, 1917, 
c. 32, § 3, 40 Stat. 232; Act of Feb. 25, 1927, c. 191, § 9, 44 
Stat- 1229; Act of June 16, 1933, c. 89, §5(a), (b), 48 Stat. 
164; Act of June 16, 1934, c. 546, § 2, 48 Stat. 971; Act of 
Ang. 23, 1935, c. 614, §§ 203(a), 338, 49 Stat. 704, 721; 
Act of Aug. 17, 1950, c. 729, § 8, 64 Stat. 458; Act of July 
15, 1952, c. 753, § 2(a), 66 Stat. 633; USC, Title 12, 
§§ 321, 322). The District Court had jurisdiction under 
the provisions of the Administrative Procedure Act of 
June 11, 1946, 60 Stat. 237, 5 U.S.C. § 1009, to review the 
final agency action complained of, and under 28 U.S.C. 
§ 1331. 

On April 22, 1959, the District Court filed its opinion 
and on April 30, 1959, entered the above-mentioned order. 
Appellant filed a notice of appeal on May 27, 1959. On 
July 6, 1959, the record was filed and the appeal docketed 
in this Court. 

This Court has jurisdiction under 28 U.S.C. § 1291 to 
review the order below granting appellees’ motion for 
summary judgment, denying appellant’s cross motion for 
summary judgment, and dismissing appellant’s complaint. 


STATEMENT OF THE CASE 
Appellant Old Kent Bank and Trust Company is a cor- 
poration organized and existing under the laws of the 
State of Michigan. It is engaged in a general banking 
business in and around the City of Grand Rapids, Michi- 
gan. It is a State member bank of the Federal Reserve 


The appellees are the Chairman, Vice Chairman, and 
other members of the Board of Governors of the Federal 
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Reserve System (hereafter sometimes called ‘‘the Federal 
Reserve Board”? or ‘‘the Board’’), individually and in their 
capacity as members of the Board. Appellant’s Complaint 
sought a declaratory judgment that the appellees are with- 
out jurisdiction or authority to deny to appellant, on the 
ground of a possible adverse effect on banking competi- 
tion, the right to retain and operate the existing operating 
branches of a national bank lawfully merged into or con- 
solidated with appellant. 

Appellant, as presently constituted, was formed on July 
31, 1958, as a result of the merger and/or consolidation 
of Peoples National Bank of Grand Rapids (hereafter Peo- 
vies)_with and info OW-Kent Bank and Michigen ‘Trast 
Company(hereafter‘‘Old—Kent’’).1. The merger was 
carried out under Michigan law pursuant to an Agree- 
ment and Plan of Merger and/or Consolidation adopted by 
the respective Boards of the two banks on February 24, 
1958. Said Agreement was approved by the shareholders 
of the banks on March 31, 1958, and by the Banking Com- 


mission of the State of Michigan on July 31, 1958. The 
approval of the Comptroller of the Currency was not re- 
quired because the continuing bank was to be a State 
bank. 64 Stat. 455 (1950), 12 USC §214a. The Federal 
Reserve Board acknowledges it had no jurisdiction over 
the bank merger itself.? 


1Under applicable Michigan law, Mich. Stat. Ann. § 23.862 (1957), the 
transaction was technically a consolidation rather than a merger. Except 
as noted elsewhere (Brief, p. 32), this distinction is not significant. This 
brief will hereafter employ the more convenient terminology of mergers. 


2Under Section 18(c) of the Federal Deposit Insurance Act, 12 U.8.C. 
§ 1828(c), a State member bank intending to acquire the assets of another 
State member bank through consolidation, merger, or purchase of assets is 
required to obtain the prior approval of the Federal Reserve Board only éf 
the capital or surplus of the continuing bank will be less than the aggregate 
capital or aggregate surplus of the merging banks individually (Brief, p. 22). 
This is the Board’s only authority to deal with bank mergers or consolidations 
under any statute, whether the banks involved are member banks or not. Such 
circumstances did not exist here. 
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Prior to the consummation of the merger, Old Kent was 
and had been since 1917 a State member bank of the Fed- 
eral Reserve System, At the time of its merger with Peo- 
ples, Old Kent was operating, with the approval of the 
Banking Commission of the State of Michigan and of the 
Federal Reserve Board, twenty branch banking offices in. 
and around Grand Rapids in addition to its main office. 
Prior to the merger, Peoples was a national bank operat- 
ing, with the approval of the Comptroller of the Currency, 
six branch banking offices in and around Grand Rapids in 
addition to its main office. 

On April 9, 1958, Old Kent, in contemplation of the 
merger and on the advice of officers of the Federal Reserve 

ank of Chicago, filed an application with that Bank for 

\\Board approval of the retention and operation by the con- 
\\imuing bank of the seven banking offices then being op- 
rated by Peoples. By letter of the Secretary of the 
Board dated May 23, 1958 (JA 8), Old Kent was advised : 


‘cAfter considering all of the information submitted 
with respect to the proposal, the Board of Governors 
does not feel justified in approving establishment of 
the branches in view of the adverse effect which the 
proposed transaction would seem likely to have on 
competition in the area.”’ (Emphasis added.) 


Following a conference between certain of the appellees 
and representatives of the two banks, the Board reasserted 
its previous position by letter of the Secretary dated May 
28, 1958 (JA 9), stating: 


“Tt appears that the transaction will result in a sig- 
nificant reduction in competition for banking business 
in the Grand Rapids area which may be contrary to 
the public interest. The Board feels that considera- 
tion must be given to this factor in transactions of this 
character.”? (Emphasis added.) 


Thereafter by letter dated June 11, 1958, the President of 
Old Kent advised the Board of the willingness of the con- 
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tinuing bank to restrict its retention and operation of the 
Peoples branches to the Peoples main office and two ad- 
ditional branches. By letter from the Secretary dated June 
18, 1958 (JA 10-11), the Board replied that: 


“«. |. the Board does not look with favor upon the 
establishment of the branches now proposed. .. .”’ 


On July 22, 1958, counsel for Old Kent reasserted to 
counsel for the Board the Bank’s previously expressed 
position (JA 27-28) that the Board had no jurisdiction 
to pass on the retention and operation by the continuing 
Senlk of the. Tee Ee oO io had no authority 
to disapprove the retention jon of these branches 
on the ground that the transaction might have an adverse 
effect on banking competition. Thereafter, on July 31, 
1958; the two banks, with the approval of the Banking 
Commission of the State of Michigan, proceeded with the 
merger. 

Tn instances where the Board has found that a member 
bank is in violation of the acts or regulations adminis- 
tered by the Board, the Board has the power to impose 
severe sanctions on member banks and their officers and 
directors? It was in these circumstances that on August 
1, 1958, the day after the merger, appellant filed the pres- 
ent action seeking a declaration of its rights. Its com- 
plaint challenged’ the jurisdiction and authority asserted 
by the Board and alleged that the operation by appellant 
of the Peoples branches would have no adverse competi- 
tive effects (JA 5). The complaint has not been answered. 

On November 28; 1958; appellees moved to dismiss the 
complaint for failure to state a claim upon which relief 
could be granted, or, in the alternative, for summary 
judgment on the ground that there was no genuine issue 


© This authority includes the power to require a State member bank to 
surrender its membership in the Federal Reserve System and to institute 
proceedings: to remove from’ office any director or officer of the bank found 
‘to be in violation. 40 Stat. 232 (1917), as amended, 12 U.S.C. § 827; 48 
Stat. 193 (1933), as amended, 12 U.S.C. § 77. 
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as to any material fact and that the defendants were 
entitled to a judgment as a matter of law (JA 11). In 
support of this motion, appellees submitted a number of 
exhibits primarily directed at showing that representa- 
tives of Old Kent had full knowledge, prior to the con- 
summation of the merger program, of the Board’s posi- 
tion on the retention of the Peoples branches and that 
Old Kent had, in this instance and in connection with a 
prior merger, in effect acknowledged the Board’s juris- 
diction by seeking Board approval of the retention and 
operation by Old Kent of the existing branches of a merged 
bank (JA 14-23). One additional exhibit consisted of an un- 
verified map of Greater Grand Rapids, Michigan, showing 
the location of banking offices in that area. Such exhibit, 
while not competent evidence, constituted the only exhibit 
submitted to the District Court bearing on the competitive 
aspects of the merger or of the continued operation by 
appellant of the Peoples branches. 

On February 9, 1959, appellant filed a cross motion for 
summary judgment on the ground that appellant was en- 
titled to judgment as a matter of law (JA 24). In opposi- 
tion to appellees’ motion for summary jadgment, appellant 
submitted an affidavit affirming that, while the present 
action was pending, counsel for appellant had been denied 
access to the record of the proceedings before the Board 
on which the Board based its decision to deny the retention 
and operation by appellant of the Peoples branches (JA 
24). Appellees countered with an affidavit of the Board’s 
Secretary acknowledging that appellant’s counsel had been 
denied access to the record on which the Board based its 
denial of the branch applications, but pointing out that 
counsel had been advised that such a request could be 
submitted to the Board itself for its consideration (JA 30). 
At no time was the actual record of the Board proceedings 
placed before the District Court. 

Farther proceedings before the District Court were con- 
fined to oral argument on the respective motions. No 
testimony was taken and no additional evidence entered as 
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to the factual basis on which the Board determined that 
appellant’s operation of the Peoples branches would be 
likely to have an adverse effect on banking competition in 
the Grand Rapids area. With the exception of the unveri- 
fied map of Greater Grand Rapids (attached to appellees’ 
Points and Authorities) showing the location of banking 
offices in that area, the information before the District 
Court concerning the competitive aspects of the transac- 
tion was confined to mere unsupported and unsworn as- 
sertions in appellees’ argument and Points and Authori- 
ties. 

On April 22, 1959, the District Court (Judge Sirica) ren- 
dered an opinion holding that the Federal Reserve Board 
had jurisdiction to disapprove the retention and operation 
by appellant of the Peoples branches; that, in the exercise 
of this jurisdiction, the Board had the authority to dis- 
approve the retention and operation of these branches on 
the ground of an adverse effect on competition; and that 
the Board had substantial evidence before it on which to 
base its conclusion that appellant’s continued operation of 
the branches would be likely to have an adverse effect on 
banking competition in the Grand Rapids area (JA 31-34). 

By order entered April 30, 1959, the Court granted ap- 
pellees’ motion for summary judgment, denied plaintiff’s 
cross motion for summary judgment, and dismissed the 
complaint (JA 34). This appeal is taken from the order 
of April 30, 1959. The appeal is based on the grounds 
that (1) the District Court erred in holding that the Board 
had either the jurisdiction or the authority for the action 
challenged by the Complaint, and (2) that the District 
Court improperly granted summary judgment for appellees 
when the record before it provided no basis for determin- 
ing whether there was substantial evidence before the 
Board to support the Board’s decision on the competitive 
effects of the transaction. 


STATUTES INVOLVED 


The principal statutes involved are Section 9 of the 
Federal Reserve Act, 38 Stat. 259 (1913), as amended, 12 
U.S.C. § § 321, 322, which reads in pertinent part: 


ersion of a national bank into a 
ger or consolidation of a na- 
bank which is not a member 
resulting or con- 
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C. m the merger or consoli- 
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State charter, the membership of tl State 
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ity of any suo ty, , town, or =sallage | (ex- 
cept within the District of Columbia). 

“In acting apon(SUer appleatonytie Board of Gov- 
ernors of the Federa. serve System shall conside 


r 
the financial condition of the applying bank, the gen 4 I) 
eral character of its management, and whether or no ] 

the corporate powers exercised are consistent with th 

purposes of this chapter.’’ 


and Section 109 of the Michigan Financial Institutions 
Act, Mich. Stat. Ann. § 23.862 (1957), which reads in perti- 
nent part: 


“Same; effect of consolidation on rights and liabili- 
ties. Sec. 109 when the agreement of consolidation is 
filed with the commission and, if required by the pro- 
visions of this act, the consolidation is approved by 
the commission and, if required by the national bank 
laws, by the comptroller of the currency, the corporate 
existence of each consolidating bank shall be merged 


into and continued in the consolidated bank, and it 
shall be deemed to be the same corporation as each of 
the consolidating banks, possessing all the rights, in- 
terests, privileges, powers, and franchises, and being 
subject to all the restrictions, disabilities; and duties 
of each of the consolidating banks. .. .’’ 


and Section 3 of the Act of August 17, 1950, 65 Stat. 456, 
12 U.S.C. § 214b, which reads in pertinent ras 
‘‘The ‘franchise of a national ba: 
as a national | banking association shall a imately 
terminate” when its conversion into or its merger or 
conso ion with a State bank under a State char- 


ter is consummated and the resulting State bank shall 
be considered the same_bus1 ate entity 
as—the nationat—banking—association, although as to 
rights, aS and duties the resulting bank is a 
State bank. 

Other pertinent ee provisions cited hereafter will 


be quoted in the text of the brief. 
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STATEMENT OF POINTS 
The District Court erred: 


(1) Inholding that the Federal Reserve Board has jur- 
isdiction to approve or disapprove the retention and op- 
eration by a State member bank of existing operating 
branches of a national bank lawfully merged into or con- 
solidated with the State member bank; 


(2) In holding that the Federal Reserve Board has au- 
thority to disapprove, on the ground of an adverse effect 
on competition, the retention and operation by a State 
member bank of existing operating branches of a national 

aM merged _jnto-oz.eonsalids wi e State 


dants’ motion for summary judg- 
t Court provided 


competition. 


SUMMARY OF ARGUMENT 


The Federal Reserve Board has limited supervisory 
powers over member banks of the Federal Reserve System. 
Tts jurisdiction and authority over member banks is only 
that specifically delegated by Congress and must be strictly 
construed. 

In this instance, appellant is the resulting State member 
bank following a lawful merger of a State bank and a na- 
tional bank. The merger and the continued opération of 
the branches were specifically approved by the State bank- 
ing authority. The merger was made effective under 
applicable statutes providing that appellant shall accede 
to all the rights, interests, franchises, and powers of the 
constituent banks; that appellant’s membership in the 
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System shall continue; and that appellant shall be the 
game business and corporate entity as the merged national 
bank. 

Despite these statutory authorizations and approvals, 
the Board has sought eunbaWwAlyae to condition appellant’s 


the merger transaction itself. That this is the Board’s 
true purpose is indicated by the Board’s own statements 
of its reasons for denying to appellant the right to retain 
and operate any of the existing branches of the merged 
bank. It is confirmed by the practical effects of the Board’s 
action. 

The Board admittedly has no direct or indirect juris- 
diction over mergers or consolidations by member banks 
(except in limited circumstances not here pertaining). 
The Board has repeatedly, in two statutory contexts, asked 
Congress for a general jurisdiction over, and the authority 
to apply competitive standards to, mergers or consolida- 
tions by member banks. Congress has not seen fit to accord 
such authority. Yet the Board is here exercising the very 
authority it has vainly requested of Congress. 

The Board bases its claim of jurisdiction over the reten- 
tion and operation of the Peoples branches on Section 9 
of the Federal Reserve Act. Neither the language of this 
section nor its legislative history offers support for the 
theory that Congress thereby intended to give the Board 
a broad if indirect jurisdiction over a fundamental ele- 
ment of bank merger transactions. The retention and op- 
eration of a merged bank’s branches does not constitute 
the ‘‘establishment’’ of ‘‘new’’ branches within the mean- 
ing of that section. No authority for the Board’s posi- 
tion is found by analogy to the authority exercised by the 
Comptroller of the Currency under other federal statutes. 
The Board has no jurisdiction to approve or disapprove 
the branches in question. 

Even if Section 9 could be construed to establish the 
Board’s jurisdiction to pass on the retention and opera- 
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tion of the Peoples branches, it is clear that the Board 
lacks authority to deny their retention on what are essen- 
tially antitrust grounds. In passing on branch applica- 
tions required under the Act, the Board is limited to a 
consideration of specific statutory factors. These factors 
were established to limit rather than extend the Board’s 
supervisory powers over member banks. By their express 
terms and the circumstances of their enactment, they con- 
fme the Board to a consideration of so-called “banking 
factors”’ i.e., factors relating to the solvency and financial 
stability of the applying bank. Such factors do not encom- 
pass antitrust considerations or the effects of merger trans- 
actions on other banks in the area. Moreover the statutory 
pattern of the Federal Reserve Act refutes the existence 
of the claimed authority. 

Lastly, under any construction of the Board’s jurisdic- 
tion and authority, the District Court erred in granting 
summary jadgment for appellees. There remains an un- 
resolved issue of material fact as to the competitive effects 


of appellant’s continued operation of the Peoples branches. 
Appellees’ motion could not properly be granted where 
there was no competent evidence before the Court bearing 
on the competitive effects of the transaction and the only 
information in that regard consisted of unverified asser- 
tions in appellees’ argument and brief. 


ARGUMENT 


The primary question presented on this appeal is whether 
a particular federal agency, the Federal Reserve Board, 
has been designated by Congress as the final arbiter of the 
competitive effects of bank mergers or consolidations in 
all instances where the transaction involves the retention 
and operation by a State member bank of the existing 
banking offices of a merged bank. Argument in opposi- 
tion to the existence of this jurisdiction and authority is 
set forth in Parts I through V of this Brief. 

A judicial determination on this important question was 
the primary objective of the Complaint. This question 
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remains of overriding significance on this appeal. But the 
District Court, by granting summary judgment for ap- 
pellees, has committed a further error requiring reversal 
of the decision below. This appeal thus presents a sec- 
ondary question—whether, on the basis of the record before 
it, the District Court could properly grant summary judg- 
ment for appellees. This question is discussed in Part VI 
of this Brief. 

Because the first of these questions involves the exist- 
ence or non-existence of a basic federal authority over 
an integral element of transactions which Congress has 
left exclusively to the States to control, it is necessary to 
precede the analysis of the applicable statutes by a dis- 
cussion of the Federal Reserve Board’s role in relation to 
State member banks and the nature of the jurisdiction and 
authority asserted by the Board in this instance. 


L 
THE FEDERAL RESERVE BOARD HAS ONLY SUCH AUTHORITY 
OVER STATE MEMBER BANES AS IS SPECIFICALLY 
ACCORDED BY THE FEDERAL RESERVE ACT. 


The Federal Reserve Board is not a general super- 
visory agency with respect to State member banks. Under 
our dual system of banking, national banks are chartered 
and principally supervised by the Comptroller of the Cur- 
rency and State banks are chartered and principally su- 
pervised by their respective state supervisory agencies. 
While the strict duality of this system is partially com- 
promised by a limited supervisory jurisdiction over State 
banks given to the Federal Reserve Board and to the 
Federal Deposit Insurance Corporation when State banks 
become members of their respective systems, this authority 
is only that specifically delegated by Congress, may not 
be extended by administrative practice, and should, in 

e Interests of Ourduat bankine-system 
strued. Peoples Bank v. Eccles, 82 App. 
F.2d 636, rev’d on other grounds, 333 U.S. 496 (1948). 
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These principles have been repeatedly affirmed in jadi- 
cial decision and by Congressional action. The following 
examples illustrate one phase of their application—that 
the Federal Reserve Board may not, as it has sought to 
do in the present case, establish conditions on membership 
in the Federal Reserve System which enable it indirectly 
to exercise a power which has not been specifically dele- 
gated to it by Congress. E 

In 1947, some ten years prior to the enactment of the 
Bank Holding-Company Act of 1956, the Board, with the 
objective of exercising @ more effective supervision over 
the expansion of bank holding companies, attempted to 
condition a California State bank’s continued member- 
ship in the System on an agreement by the bank not to 
affiliate with Transamerica Corporation, a bank holding 
company. The Court of Appeals for the District of Co- 
lumbia, Circuit, in condemning this indirect extension of 
the Board’s authority imto an area of regulation not spe- 
cifically accorded by the Federal Reserve Act, stated: 


‘<All of the Board’s power springs from the statute. 
An administrative agency may have a wide latitude 
within which to function, and may be authorized to 
prescribe regulations which must be observed by those 
subject to its jurisdiction. But its regulations must 
fall within the limits of the authorizing statute, and 
must be such as will carry into effect the will of Con- 
gress. [citations] The broad discretion confided to 
the Board of Governors continues only so long as it 
acts within its statutory scope. ‘When the Board 
reaches the border of the Federal Reserve Act it must 
stop, for to go beyond would be to impinge on Con- 
gressional prerogatives.” Peoples Bank v. Eccles, 82 
App. D. C. 126, 130, 161 F.2d 636, 640, rev’d on other 
grounds, 333 U.S. 426 (1948). 


Similarly the Attorney General of the United States has 
rejected efforts by the Board to extend its authority over 
member banks beyond the clear import of the Federal Re- 
serve Act. In 1928, the Board sought to prohibit the ac- 
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quisition by a State member bank of the stock of an out- 
side bank on the grounds that the transaction was equiva- 
lent to the establishment of a branch outside the limits of 
the town where the acquiring bank was located. At that 
time, out-of-town branches by State member banks were 
prohibited by Section 9 of the Federal Reserve Act. There 
was, however, no express provision in the Federal Reserve 
Act prohibiting State member banks from purchasing stock’ 
in other banks. In ruling that the Board could not prohibit 
the stock acquisition by the member bank, the Attorney 
General said: . 


““By the amendment of February 25, 1927, . . ., Con- 
- gress undoubtedly attempted to deal completely with 
the subject of branch banking by those State banks 
which have been or may be admitted to the Federal 
Reserve System. It must be presumed, however, that 
it did not intend to go further in this respect than 
the language employed would indicate. It must also 
be borne in mind that by the same amendatory Act 
Congress provided that the regulations of the’ Board 
must be subject to the provisions of the Act and made 
pursuant thereto. It has, therefore, placed a restric- 
tion upon the Board in the promulgation of regula- 
tions and conditions of admission of State banks to 
the Federal Reserve System, and the Board can not 
by such regulations or conditions extend’ the opera- 
tion of the Act beyond the import of its clear lan- 
guage.’? 35 Ops. Att’y Gen. 449, 453-455 (1928). 


The Congressional amendment referred to by the Attor- 
ney General in the above opinion was the result of another 
attempt by the Board, closely analogous to its assertion 
of jurisdiction and authority in the present case, to read 
into the Federal Reserve Act powers over State member 
banks not specifically accorded by its terms. Prior to 
1927, Section 9 of the Federal Reserve Act gave the 
Board the power to attach conditions to a State bank’s 
entry into the System as follows: 


‘<The Federal Reserve Board, subject to such condt- 
tions as it may prescribe, may permit the applying 
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bank to become a stockholder. ...”’ 40 Stat. 233, Act 
of June 21, 1917 (Emphasis added). 


On the other hand, the Board was then, as it is now, limited 
to a consideration of the following factors in passing on 
applications for membership: 


«< . . the financial condition of the applying bank, 
the general character of its management, and whether 
or not the corporate powers exercised are consistent 
with the purposes of this Act.’? 40 Stat. 233 (1917), 
12 U.S.C. § 322. 


Prior to 1927, the Federal Reserve Act contained no pro- 
visions in any way limiting the establishment of branches 
by State member banks. 

Early in 1924, the Board sought by the technique of a 
membership condition to remedy the Act’s failure to ac- 
cord it an authority over branches. The Board assumed 
that it had the necessary authority because the Federal 
Reserve Act purportedly 


«« . . clothed this Board with certain discretionary 
powers over the member banks in order that, amongst 
other things, it should have the duty of seeing that 
the ‘corporate powers exercised are consistent with 
the purposes of this Act.’ ”’ Report of Examinations 
Committee, as adopted by Board, November 7, 1923, 
1923 Fed. Res. Bull., p. 1255. 


Accordingly on April 7, 1924, the Board revised its Regu- 
lation H as follows: 


“Such bank or trust company shall not, except after 
applying for and receiving the permission of the Fed- 
eral Reserve Board, establish any branch, agency, or 
additional office.”? 1924 Annual Report of the Board 
of Governors of the Fed. Res. System, p. 259. 


When this assertion of authority was called to the atten- 
tion of Congress, Senator Glass, the then Chairman of the 
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Senate Banking and Currency Committee, commented on 
the Senate floor: 


«¢. |. the Federal Reserve Board, assuming legisla- 
tive functions which it had no right to do, made regu- 
lations for the admission of State banks to the Federal 
Reserve System which were not authorized by the 
act itself and were made under an interpretation of 
an exceedingly refined and dubious nature.’’ 68 Cong. 
Rec., Part 4, p. 3953 (1927). 


Accordingly Congress amended Section 9 of the Federal 
Reserve Act to restrict the Board’s power to impose condi- 
tions on membership to those specifically set forth in the 
provisions of the Act. This amendment, which remains 
unchanged to the present day, limits the Board’s authority 
as follows: 


“The [Federal Reserve Board], subject to the pro- 
visions of this Act and to such conditions as it may 
prescribe pursuant thereto, may permit the applying 
bank to become a stockholder of such Federal reserve 
a i Stat. 1229 (1927), 12 U.S.C. § 321 (Emphasis 
a . 


These precedents do not, of course, dispose of the inter- 
pretative question presented by this appeal. They em- 
phasize, however, what is now an accepted principle of 
Federal Reserve Act interpretation—that the Board’s jur- 
isdiction and authority over State member banks is only 
that specifically accorded by the Federal Reserve Act and 
that the Board may not, by conditions on membership or 
other indirect means, extend its authority into new and 
important areas of regulation not expressly or by neces- 
sary implication provided for in the Act. Arguments for 
such extensions based on the public harm which may re- 
sult from ‘‘too much or too little competition’? in bank- 
ing (JA 33), or the importance of preserving banking 
competition, are arguments which should be addressed to 
Congress itself. This is particularly true when the juris- 
diction asserted constitutes a significant impingement on 
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an area primarily left to State regulation. Such argu- 
ments offer no support for the assertion of authority chal- 
lenged on this appeal. 
m. 
BOARD'S ACTION IN THIS CASE IS AN ASSERTION OF 
JURISDICTION AND OF ANTITRUST AUTHORITY OVER 


MERGERS AND CONSOLIDATIONS BY STATE MEMBER 
BANES. 


In this instance, appellant, a State member bank, is the 
continuing institution following @ lawful merger of a State 
bank and a national bank. The merger and the retention 
and operation by the continuing bank of the existing op- 
erating branches of both banks were specifically approved 
by the Banking Commission of the State of Michigan, the 
continuing State bank’s chartering and primary super- 
visory authority. The merger was carried out under a 
State statute which specifically provides that the continu- 
ing bank shall accede to all the rights, interests, franchises 
and powers of the constituent banks: 


“¢ Same; effect of consolidation on rights and liabili- 
ties. Sec. 109 when the agreement of consolidation is 
filed with the commission and, if required by the pro- 
visions of this act, the consolidation is approved. 
the commission and if required by the national bank 
laws, by the comptroller of the currency, the corporate 
existence of each consolidating bank shall be merged 
into and continued in the consolidated bank, and it 
shall be deemed to be the same corporation as each 
of the consolidating banks possessing all the rights, 
interests, privileges, powers, and franchises, and be- 
ing subject to all the restrictions, disabilities and duties 
of each of the consolidating banks... .” Michigan 
Financial Institutions Act, §109, Mich. Stat. Ann. 
§ 23.862 (1957). 


The franchise of Peoples, the merging national bank, was 
terminated pursuant to a federal statute which provides 
that the continuing bank shall be the same business and 
corporate entity as the national bank: 
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““Continuation of business and corporate entity. 
The franchise of a national banking association as a 
national banking association shall automatically ter- 
minate when. i mversion into or/its merger or con- 
solidation with[a State bank under a State charter is 

res g State bank ghail—be 


The resulting bank’s continued membership in the Fed- 
eral Reserve System was preserved by Section 9 of the 
Federal Reserve Act, which reads as follows: 


“Upon the merger or consolidation of a national bank 
with b wont mer banl/ under a state charter, the 
membé Gg in the Federal Reserve 


ae shall continue.”’ 64 Stat. 458 (1950), 12 U.S.C. 


Despite these direct statutory authorizations and the 
approval of the State supervisory agency, the Federal 
Reserve Board is seeking indirectly to prevent the merger 
by denying appellant, as the continuing State member bank, 
the right to retain and operate any of the existing bank- 
ing offices of the absorbed bank on the ground that the 
transaction may have an adverse effect on banking com- 
petition. 

By denying to appellant the natural business conse- 
quences of the merger, the Board is challenging the mer- 
ger itself. That this is the Board’s true purpose is indi- 
cated by the Board’s own statements of its reasons for 
denying the branch applications. Old Kent was originally 
advised that the Board would not approve the retention 
and operation of the Peoples branches ‘‘in view of the 
adverse effect which the proposed transaction would seem 
likely to have on competition in the area.”” (JA 8) (Em- 
phasis added.) Similarly, counsel for the Board, in argu- 
ment and brief before the District Court, acknowledged 
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that the Board, in determining not to allow the retention 
Peoples branches, took into considera- 

aspects of the merger transac- 

loans, and total resources of 

r banks in the area. These 

ich the Board might have 


Mergers of forms of enterprise, are 
primarily motivat the business 
and properties of 


incidental phase of the merger 

continuing bank has no privilege of operating either the 
main office or branches of the absorbed bank, it rarely is 
guaranteed any significant long-range business advantage, 
since it has not extended its area of business operations 
geographically and is not assured of the retention of any 
of the absorbed bank’s business or customers. 

That the major business purpose behind most bank mer- 
gers is the acquisition of the absorbed bank as a going 
concern is illustrated by @ comparison of the incidence of 
bank mergers or consolidations in California, a State which 
permits branch banking without geographic limitation, and 
in Minois, a State of comparable population and business 
activity, which bars bank branches. In the 1950-1958 pe- 
riod, there were 118 mergers in California as compared 
to only 9 in Ilinois. Hearings on S. 1062, Senate Commit- 
tee on Banking and Currency, 86th Cong., 1st Sess., Mar. 
18-19, App. B (1959). Other evidences of the importance 
to a continuing bank of the authority to retain and operate 
the banking offices of an absorbed bank are found in sta- 
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tistics showing that for the period January 1, 1950 through 
April 30, 1955, 86%, or 140 out of 162, of all mergers, con- 
solidations and absorptions of banks by State member, 
banks resulted in the retention and operation by the al 
sorbing bank of at least the main office of the absor 
bank 

Since almost all bank mergers contemplate the continued 
operation by the surviving bank of either the main office 
or the branches of the absorbed bank, it is.clear that the 
Board, by the simple expedient of relating all claimed 
competitive effects of the transaction to the retention of 
the banking offices of the absorbed bank, is here claiming a 
veto power over substantially all mergers or consolidations 
by State member banks. The Board seeks to make this 
authority effective by requiring appellant, as a condition 
to its continued membership in the Federal Reserve Sys- 
tem, to accede to the exercise by the Board of what is 
essentially an antitrust jurisdiction over mergers and con- 
solidations involving State member banks. 


TIL 


DESPITE REPEATED REQUESTS BY THE BOARD, CONGRESS 
HAS NOT ACCORDED THE BOARD JURISDICTION OVER 
MERGERS OR CONSOLIDATIONS BY MEMBER BANES. 


It is undisputed that the Board lacks general juris- 
diction over mergers or consolidations by member banks. 
It has, moreover, no authority to apply competitive stand- 


4 Hearings before the Antitrust Subcommittee of the House Committee on 
the Judiciary, 84th Cong., Ist Sees., 2165 (1955). These figures, of course, in- 
clade mergers taking place in States which outlaw branches by both national 
banks and State banks in accordance with the Congressional policy of leaving 
‘¢the matter of branches to the States to determine, each State for itself.’’ 
ELR. Rep. No. 609, 84th Cong., Ist Sess., 2 (1955). In such states, analysis 
of the individual circumstances motivating the merger or consolidation would 
undoubtedly disclose in each case some exceptional circumstance giving pur- 
pose to the transaction, such as a pending failure of the absorbed bank, an 
inability of the absorbed bank to obtain successor management, an ‘‘over- 
banked’? situation in a local area, or such close geographical proximity of 
the two offices as to make continued operation of the acquired bank’s office 
of no commercial significance. These factors are more likely to be present 
under the less flexible stracture of single office banking. 
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ards to any phases of such transactions. The Board’s 
sole authority over mergers and consolidations by State 
member banks is that accorded by Section 18(c) of the 
Federal Deposit Insurance Act, 64 Stat. 457 (1950), as 
amended, 12 U.S.C. § 1828(c), which, in pertinent part, 
reads as follows: 


g bank sha merge or consolidate with 
swewrota hank under tne charer-ora iste 


—. if the capital stock or surplus of the result- 
ing. . bank will be less than the aggregate capital 
stock or aggregate surplus, respectively, of all the 
merging or consolidating banks . . . unless the Board 
of Governors of the Federal Reserve System gives 
prior written consent if the . . . resulting bank is to 
be a State member bank . . .” 


This section simply authorizes the Board to apply so- 
called “‘banking factor’’ standards, 7.e., considerations re- 
lating to the solvency, stability, and capital needs of the 
resulting bank, to a merger or consolidation in instances 
where the transaction would reduce the aggregate of the 
capital or surplus of the constitnent banks. No such cir- 
eumstance exists here. Nowhere else in the Federal Re- 
serve Act is the Board given any authority over mergers 
or consolidations by member banks. 

The Board has repeatedly requested Congress for a 
broader jurisdiction over mergers or consolidations by 
State member banks. These requests, initially communi- 
cated to Congress as far back as 1955, have included vigor- 
ous urgings of amendments to the Federal Deposit Insur- 
ance Act which would give the Board power to apply com- 
petitive standards to all bank mergers or consolidations 
where the resulting bank is a State member bank. The 
effect of this proposed legislation would be ‘‘to fill a gap 


5 E.g., Hearings on 8. 3911 before a Subcommittee of the Senate Committee 
on Banking and Currency, 84th Cong., 2d Sees., p. 9 (1956); Hearings on the 
Financial Institutions Act of 1957 before s Subcommittee of the Senate Com- 
mittee on Banking and Currency, 85th Cong., Ist Sess. Part 2, 868 (1957); 
Hearings on 8. 1062, 86th Cong., lst Sess., 62 (1959). 
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in the present law’’* by authorizing the Board to: 


“take into consideration whether the effect thereof 

{of all mergers, consolidations, or acquisitions of as- 

sets by State member banks] may be to lessen com- 

petition unduly or to tend unduly to create a monopoly. 
9? 


In the view of the Board, 
“Legislation of this kind, the Board believes, would 
effectively accomplish the basic objective of providing 
means for controlling bank mergers and preventing 
undue lessening of competition in the banking field 
through that means.’’® 


The Board has also petitioned Congress for further 
authority to regulate the expansion of bank holding com- 
pany systems by applying competitive tests to mergers or 
consolidations by holding company banks. Under the 
Bank Holding Company Act of 1956, 70 Stat. 133, 12 U.S.C. 
§ 1841 et seq., the Board was given authority to pass on 


proposed acquisitions by bank holding companies of the 
stock of additional banks. The standards against which 


the Board is to tes posed _ba: 
clude, inter alia: 


‘¢(5) whether or not the effect of such acquisition or 
merger or consolidation would be to expand the size 
or extent of the bank holding company system involved 
beyond limits consistent with adequate and sound 
banking, the public interest, and the preservation of 
competition in the field of banking.” 12 U.S.C. 
§ 1842(c) (5). 

¢@ Hearings on 8. 1451 and H.R. 7026 before the House Committee on 

Banking and Currency, 85th Cong., 1st Sess., Part I, 22-28 (1957). 


78, 1062, 86th Cong., Ist Sees. (1959). 


8 Hearings on 9, 3911 before Subcommittee of the Sen. Com. on Banking 
and Currency, 84th Cong., 2d Sess., p. 9 (1956). The bill was favorably 
reported out by the Senate Committee, 8. Eep. No. 2583, 84th Cong., 2d 
Sess. (1956), passed the Senate on July 25, 1956, but did not pass the 
House. See also 8. Rep. No. 196, 86th Cong., lst Sess., 1959. 


-stack-HiZisitione in- 


24. 


The Board, however, has no jurisdiction und 
s acquisitions by 


; - 
er mergers or assets ac- 


(May 7, 1958). 

Congress has not seen fit to enact either form of re- 
quested legislation. No action has been taken by Congress 
on the Board’s recommendations for amendments to the 
Bank Holding Company Act. The various bills embody- 
ing the Board’s requests for legislation giving the Board 
a jurisdiction over, and an authority to apply competitive 
standards to, mergers or consolidations by State member 
banks have repeatedly failed of enactment. 

Yet the jurisdiction and authority asserted by the Board 
in the present case is such as to render all such requests 
for additional legislation substantially meaningless. Here 
the Board is indirectly exercising the very power which 
it has vainly requested of Congress. It is doing so with- 
out a Congressional designation of the competitive stand- 
ards to be applied and in accordance with its own views of 
the appropriate competitive tests. The Board is thus 


9This appears to be attributable to Congressional indecision as to which, 

$f any, federal agency should be assigned jurisdiction over mergers or con: 
solidations by State banks, what role should be assigned the Justice Depart- 
ment in connection with such mergers, and the nature of the competitive 
standards which the designated agency or agencies should be directed to 
apply. See Hearings on H.B. 5948 before the Antitrust Subcommittee of 
the House Committee on the IJndiciary, July 5 and 6, 1955; Hearings on 8. 
3841, S. 3424, and H.R. 9424 before the Subcommittee on Antitrust and 
Monopoly of the Senate Committee on the Judiciary, May 23-25, 28, 31 and 
June 2, 1956; Hearings on 8. 3911 before the Subcommittee on Banking of 
the Senate Committee on Banking and Currency, June 12 and 18, 1956. 
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asking this Court to conclude that the vigorous Con-' 
gressional debate on the subject of bank merger controls, 
extending over four years, and the continuing legislative 
dispute over the agency or agencies to be assigned juris- 
diction and the nature of the competitive standards to be 
prescribed, all relate solely to that class of bank mer- 
gers, insignificant in number and in competitive conse- 
quence, which do not involve the retention and operation 
by the resulting bank of either the main office or the 
branches of the absorbed bank. 

It is thus apparent that the Board, in the guise of rul- 
ing on the ‘‘establishment’’ of ‘‘new”’ branches by State 
member banks, is seeking by indirect means to exercise 
what is essentially an antitrust jurisdiction and authority 
over mergers and consolidations by State member banks. 
Such jurisdiction and authority has not been accorded by 
Congress—despite repeated requests by the Board, in two 
statutory contexts, for appropriate legislative grants. If 
such jurisdiction and authority is to be established, it 


must be by Congressional action; it may not be wrung 
from existing provisions of the Federal Reserve Act, ex- 
pressive of other Congressional purposes, by interpreta- 
tions ‘“‘of an exceedingly refined and dubious nature’ 
(Brief, p. 17). 


Iv. 


THE FEDERAL RESERVE BOARD HAS NO JURISDICTION OVER 
THE RETENTION AND OPERATION BY A STATE MEMBER 
BANE OF THE EXISTING OPERATING BRANCHES OF A 
MERGED OR CONSOLIDATED BANE. 

The Federal Reserve Board bases its claim of jurisdic- 
tion over appellant’s retention and operation of the exist- 
ing operating branches of Peoples on Section 9 of the 
Federal Reserve Act. This section, the pertinent pro- 
visions of which are set forth in full on pages 8-9 of this 
brief, is the product of a gradual evolution over more 
than a quarter of a century and offers little support for 
the Board’s position. 

Prior to 1927, there were no express provisions of the 
national banking laws giving national banks the authority 
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to establish branches. National banks, being creatures of 
Federal law and having only such powers as are specifically 
accorded s the a pene ae 2 oe time_had_ ned 


State SSS banks, on the ee 

ang creatures of their respective State laws, had 
the power to establish and operate banking offices wherever 
permitted by State law. There were no provisions of the 
Federal Reserve Act either limiting the geographic loca- 
tion of State member banks’ branches or requiring Fed- 
eral Reserve Board approval of the establishment of mem- 
ber banks’ branches. 

In recognition of the fact that this inequality of branch- 
ing privilege placed national banks at a competitive dis- 
advantage, Congress in the McFadden Act of 1927, 44 
Stat. 1229, provided for a limited branch banking au- 
thority by national banks. This authority, enacted as an 
amendment to Section 5155 of the Revised Statutes, 44 
Stat. 1228 (1927), as amended, 12 U.S.C. § 36, was as fol- 
lows: 


“¢(a) A national banking association may retain and 
operate such branch or branches as it may have had 
in lawful operation on February 25, 1927, and any na- 
tional banking association which continuously main- 
tained and Cperated not more than one branch for a 
period of more than twenty-five years immediately 
preceding February 25, 1927, may continue to main- 
tain and operate such branch. 


“‘(b) If a State bank is after February 25, 1927, 
converted into or consolidated with a national bank- 
ing association, er if two or more national banking 
___ associations are consolidated, such converted or con- 


“GoIn 1922, the Comptroller of the Currency, by 
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solidated association may, with respect to any of 
branch 


banking association may, after the 
this Act, establish and operate 
imits of the ci 
village in which’ said associa if su 
establishment and operation are at the same time per- 
mitted to State banks by the law of the State-in ques- 
tion.?? (Emphasis added.) 


In the same 1927 McFadden Act, Congress for the first 
time established certain limitations on the branching privi- 
leges of State banks which were members of the Federal 
Reserve System. Section 9 of the Federal Reserve Act 
was amended to impose on State member banks the same 
geographic branching limitations imposed on national 
banks under the latter’s newly accorded authority to estab- 
lish branches. The 1927 amendment to Section 9 of the 
Federal Reserve Act which brought this about and which 
remains in the present law is as follows: 


‘Any such State bank which on February 25, 1927, 
has established and is operating a branch or branches 
in conformity with the State law, may retain and op- 
erate the same while remaining or upon becoming a 
stockholder of such Federal reserve bank; but no 
such State bank may retain or acquire stock in a Fed- 
eral reserve bank except upon relinquishment of any 
branch or branches established after February 25, 
1927, beyond the limits of the city, town or village in 
which the parent bank is situated.”’ 44 Stat. 1229 
(1927), 12 U.S.C. §321. (Emphasis added.) 


The principal effect of this provision was to prohibit State 
member banks from retaining or establishing out-of-town 
branches established after February 25, 1927. 

Six years later, Congress, in the interests of establish- 
ing more complete competitive equality between national 
banks and State banks, farther extended the branching 
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powers of national banks. The Banking Act of 1933, 48 
Stat. 189-190, amended Section 5155 of the Revised Stat- 
utes to authorize national banks to establish out-of-town 
branches subject to the geographic limitations of State 
law. This amendment took the form of a revision of para- 
graph (c) of Section 5155 as follows: 


‘¢(¢) A national banking association may, with the 


roval of the Comptroller of the Currency, estab- 
lish ma operate new branches: (I) Within the limits 
of the city, town or village in which said association is 
situated, if such establishment and operation are at 
ee a Sxpresey authorized to Rares banks by the 
Ww 0! e State in question; an at_any point 
within-the State in which said association is situated, 
if such establishment and operation are at the time 
authorized to State banks by the statute law of the 
State in question by language specifically granting 
such authority affirmatively and not merely by implhi- 
cation or recognition, and subject to the restrictions 
as to location imposed by the law of the State on 
State banks. . . .”? 48 Stat. 189 (1933), 12 U.S.C. 
§36(c). (Emphasis added.) 


Concurrently, Congress, in the same Banking Act of 
1933, 48 Stat. 164, et seg., amended Section 9 of the Fed- 
eral Reserve Act to extend the same geographic branching 
privilege to member banks which was accorded to national 
banks under the amended Section 5155. This amendment, 
which revoked the prior limitation of member bank 
branches to in-town locations, added the following lan- 
guage to Section 9 of the Federal Reserve Act: 


“Provided, however, That nothing herein contained 
shall prevent any state member bank from establish- 
ing and operating branches in the United States or 
any dependency or insular possession thereof or in 
any foreign country, on the same terms and condi- 
tions as are applicable to the establishment of branches 
by national banks. 48 Stat. 164 (1933), 12 U.S.C. § 321. 
(Emphasis added.) 
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The principal effect of this amendment, like the amend- 
ment to Section 5155, was to permit State member banks 
to establish out-of-town branches in accordance with the 
geographic limitations of State law. 

The Banking Act of 1985 corrected a ‘‘technical error’’ * 
in Section 9 to the extent that the language might be con- 
sidered as requiring approval of the Comptroller of the 
Currency, rather than the Board, for the establishment of 
out-of-town branches by State member banks. The perti- 
nent language of that Act is as follows: 


“Excopt-that the.anproval of the Boand-of Govemors 
~of the Federal Reserve System, mstead of the Co 
troller of the Currency, shall be obtained before any 


State member bank may hereafter establish any branch 
bank hereafter admitted to mem- 
bra established after Feb- 
ity, town, or 
pertis situated.’’ 49 Stat. 
Emphasis added.) 


Finally, in 1952, seventeen years later, Section 9 of the 
Federal Reserve Act was amended by the addition of the 
following language: 

“The approval of the Board shall likewise be obtained 
before any State member bank may establish any new 
branch within the limits of any such city, town, or 
village (except within the District of Columbia).” 
oases 633 (1952), 12 U.S.C. §321. (Emphasis 


The latter amendment was considered by Congress a wholly 
technical and non-controversial amendment. No hearings 
were held on the amendment and the floor discussion in 
both Houses of Congress was limited to an assurance by 
the Chairman of the House Banking and Currency Com- 
mittee, in response to an inquiry, that the amendment 
would not ‘‘in any way injure our dual banking system.’’ ” 


11.B, Rep. 742, 74th Cong., 1st Sess., pp. 25-26 (1935). 
1298 Cong. Bec. 8979-80 (1952). 
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It is the latter amendment on which appellees principally 
rely for their claimed jurisdiction over the retention and 
operation of the Peoples branches.” 

This brief summary of the legislative development of 
Section 9 of the Federal Reserve Act offers little support 
for the theory that Congress thereby intended to give the 
Board a broad if indirect jurisdiction over mergers and 
consolidations by member banks. The 1927 and 1933 
amendments to Section 9 (as well as the amendments to 
Section 5155 of the Revised Statutes) were directed solely 
at establishing equal competitive opportunities among na- 
tional and State banks with respect to the geographic 
scope of their branching activities. The 1935 amendment 
and the 1952 amendment (on which appellees principally 
rely for their jurisdiction in the present ease) were both 
considered technical and non-controversial, offering no im- 
plication in their terms or the circumstances of their pas- 
sage that they were intended to accord the Federal Re- 
serve Board a pervasive and fundamental jurisdiction over 
an integral phase of substantially all mergers or consoli- 
dations by State member banks. At no time in the legisla- 
tive development of this section was Congress concerned 
with the competitive significance of bank mergers or con- 
solidations or the competitive effects of branches resulting 
from such transactions. Appellees can offer no suggestions 
to this effect from the legislative history of Section 9 or of 

ry of its various amendments. 

Moreover, Section 9, unlike the provisions of Section 
5155, makes _no_ reference, to branches resulting from a 

erger ox.consolidation.or to the-retention or operation of 


See mE 

ach branches hy_a_continning member—bapk. The only 
pecific reference in Section 9 to mergers or consolidations 
13 Six of the seven. banking offices formerly operated by Peoples are located 
within the city of Grand Bapids, the city in which the main office of appellant 
is located. Tt was not until 1952 that the Board acquired any jurisdiction 
over the establishment of én-town branches by member banks and then the 
Board’s jurisdiction extended only to the ‘¢establishment’’ of ‘‘new’’ 
branches. 
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by member banks is found in the second paragraph of the 
Section, which provides that upon the merger or consoli- 
dation of a national bank with a State member bank under 


This 1950 legislation was the logical ve- 
ik le @ for establishing the requirement of Board approval 
for either the merger itself or for the retention and op- 
eration of branches incident to such transaction. Instead 
Congress chose to limit itself to provisions establishing 
that the paceman, State oe 2s be considered ate 


ing ssnoinion OF Stat. 456 (1950)> 7 : 

t ‘‘the membership of the State bank in n the Fed- 
eral Reserve System shall continue.” 64 Stat. 458 (1950), 
12 U.S.C. § 321. 

That Congress did not intend to give the Board a veto 
power over branches incident to a merger is indicated by 
the language of Section 9 itself. In both Section 9 of the 
Federal Reserve Act and Section 5155 of the Revised 
Statutes, 12 U.S.C. §36, Congress consistently differen- 
tiated between the words ‘‘retain and operate,’’ as ap- 
plicable to already established branches and the words 
‘“cegtablish and operate,’? as used in connection with ‘‘new”’ 
branches. The 1927 amendment to Section 9 refers to 
branches already ‘‘established’’ and authorizes State mem- 
ber banks to “‘retain and operate’? out-of-town branches 
in limited circumstances. The 1933 amendment states 
that member banks are not to be prevented from ‘‘estab- 
lishing and operating’’ the previously prohibited out-of- 
town branches under the same circumstances as national 
banks are permitted, with the approval of the Comptroller, 
to operate such branches. The 1935 amendment requires 
Board approval before a member bank may ‘‘hereafter 
establish’’ any branch or ‘‘retain”’ already existing out-of- 
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town branches “‘established’’ after 1927. The 1952 amend- 


Para. (a)); to 
ara,_(b)); and to ‘establish 
and operate new’? branches with Comptroller approval 
(Para. (c)). 

Confronted with this difference in statutory termin- 
ology, appellees assert that already “cestablished’’ branches 
retained and operated following a merger are ‘““new”’ 
branches with respect to the continuing bank and there- 
fore within the provision requiring Board approval be- 
fore a member bank may ‘‘establish”’ any ‘‘new’’ branch. 
This argument, proceeding on arbitrarily selected diction- 
ary definitions of the word ‘“‘new”’, is a thin reed on which 
to base a claim of veto power over a basic element of a 
merger transaction. It also runs counter to the recognized 
corporate concept of a merger or consolidation as a blend- 
ing and a continuation of the identities of the constituent 
companies, a concept adopted and reaffirmed in the Michi- 
gan statute, Mich. Stat. Ann., § 23.862 (1957), and in the 
federal statutes under, which the merger and/or consolida- 
tion was authorized“and made effective. 12 U.S.C. $214; 
12 U.S.C. § 321. (Brief, pp. 18, 19)* 

Appellees also theorize that since the Comptroller of the 
Currency exercises an approval authority over the reten- 

“tio i quired branches under the 
provisions of Seetion 5155 of the Revised Statutes, Con- 
piarthenternss 

14 Technically, under Section 108 of the Michigan Financial Institutions 
Act, Mich. Stat. Ann. § 23.861 (1957), the transaction was a consolidation 
rather than a merger. Under appellees’ theory, the branches operated before 
the merger by Old Kent are as ‘‘new” to appellant as are the branches 
formerly operated by Peoples and the Board therefore has jurisdiction to 
disapprove the retention and operation of the branches of both constituent 
banks. 
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gress-must have intended to accord a comparable authority 
to the Board. Aside from the fact that the Comptroller, 
as the primary supervisory agency with respect to na- 
tional banks, has specific statutory authority to approve 
or disapprove the merger trgasatttenqitself, 40 Stat. 1043 
(1918), as amended, 12 U.S a) there are im- 
portant differences in the two st y National 
banking associations, unlike State member banks, have 
only such powers as are specifically accorded by federal 
statute. For this reason, the provisions of Section 5155 
of the Revised Statutes relating to the retention, opera- 
tion, or establishment of branches by national banks must 
be looked to as the authorization of their branching 
privilege. The provisions of Section 9 of the Federal 
Reserve Act, however, constitute limitations on the branch- 
ing privilege of State member banks, which derive their 
branching authority from State law. This distinction is 
of interpretative significance. 

Paragraphs (a) and (b) of Section 5155, 12 U.S.C. § 36, 
authorize national banks to-retain and operate branches 
in lawful operation on February 25, 1927, whether such 
lawful operation was by a bank subsequently absorbed in 
a merger or by the continuing bank itself. Paragraph 
(c), on the other hand, as enacted in 1927 and as it pres- 
ently exists, by its terms authorizes only the ‘‘establish- 
ment?’ of ‘‘new’? branches. Accordingly national banks 

© retain and 


1927. The Comptroller therefore, with permissible license, 
authorizes national banks to retain and operate the exist- 
ing operating branches of an absorbed bank by approvin; 

the branches resulting from a merger as ‘‘new’’ branches' 
unde? paragraph (c). Such an interpretative technique 
fully accords with the Comptroller’s already existing au- 
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thority to approve, disapprove, or condition the merger 
itself. 

No comparable justification for the Federal Reserve 
Board’s assertion of jurisdiction is found in the provisions 
of Section 9 of the Federal Reserve Act. The section 
does not by its terms or by any necessary implication have 
application to branches resulting from a merger or con- 
solidation. It is not concerned, directly or by inference 
from its legislative history, with the effects of bank mer- 
gers or consolidations or of the continued operation of 
merger-acquired branches. And the Board, unlike the 
Comptroller of the Currency, has no jarisdiction over the 
merger transaction in which the properties, business, and 
identities of the two banks are, pursuant to the statutes 
authorizing the transaction, merged and continued as one 
under a State charter. : 

As an assertion of jurisdiction over transactions which 
Congress has left exclusively to the States to control and 
as a limitation on the power of State banks to engage in 
transactions which the Board admittedly has no power 
to regulate, the authority claimed by the Board in this 
instance must be carefully scrutinized. Such an invasion 
of State authority should not be sanctioned without a 
more direct expression of Congressional intent than that 
found in either the text or the legislative history of 
Section 9 of the Federal Reserve Act. 

Appellant submits that the Board is without jurisdiction 
to approve or disapprove the retention and operation by 
a State member bank of the existing operating branches 
of a bank lawfully merged into or consolidated with the 
State member bank. 


MERGED OR CONSOLIDATED BANE. 


Tf appellees are to establish their authority for the ac- 
tion challenged on this appeal, they must do more than 
establish their jurisdiction to approve or disapprove the 
retention and operation of the Peoples branches; they 
must also establish their authority to apply what are essen- 
tially antitrust standards to the retention and operation 
by a State member bank of the existing operating branches 
of a bank absorbed in a merger or consolidation. 

Tt is clear that the Board has no authority to apply 

tandards to the merger itself, either directly 
by the expedient of relating all of the compe- 
f the merger to the retention and operation 


trolling standards are se 
of Section 9 of the Federal 
follows: 


“‘In action upon such application the Board of Gov- 
ernors of the Federal Reserve System shall consider 


— 


5The opinion of the District Court below apparently proceeds on the ax 
sumption that the contrary is the case (JA 33). 
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the financial condition of the applying bank, the gen- 
eral character of its management, and whether or not 


the corporate powers exercised are BE a) ae 
the purposes of this Act.”’ 40 Stat. Basi), as 
amended, 12 U.S.C. § 322. 

Appellees do not dispute that they are limited to a con- 
sideration of these specific standards in passing on both 
applications for membership and applications for the 
establishment of new branches. It is contended, however, 
that the Board’s authority to apply competitive factors to 


the retention and operation of a merged bank’s branches 
is established by the last of the stated standards—‘‘ whether, 


SE atl This standard, appellees urge, 
hen read in the light of the preamble to the Federal Re- 
serve Act and such general Congressional interest in bank- 
ing competition as has been evidenced in the enactment 
of Federal branch banking legislation, establishes the 
Congressional intent to accord the Board the equivalent 
of an antitrust authority over the continued operation of 
branches incident to a merger. 

Appellant submits that this claimed foundation for the 
Board’s authority is not supported by either the ‘‘corpo- 
rate powers’’ provision, the Act’s preamble, or the statu- 
tory pattern of the Federal Reserve Act. 


A. Tho Standards of Section 9 of the Federal Reserve Act 
Limit the Board to a Consideration of So-called “Banking 
Factors.” Le.. Factors Relating to the Solvency and Finan- 
cial Stability of the Applying Bank. 

The first two standards of Section 9—the ‘‘financial 
condition of the applying bank’’ and the ‘‘general char- 
acter of its management’’—are indisputably banking fac- 
tors. Their significance in relation to applications which 
the Board must consider under Section 9 of the Federal 
Reserve Act is obvious. If a member bank’s financial con- 
dition is uncertain or its management inadequate, it should 
not, in the interests of the security of member banks and 
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the reputation of the System, be admitted to membership 
or permitted to expand by the establishment of additional 
banking offices. 

The third of these standards—the so-called ‘‘corporate 
powers’”’ provision—has an equally defined meaning and 
purpose. ‘The phrase ‘‘corporate powers,’’ as used in 
that provision, is not a casual or generic term but a term 
expressly recognized in Section 5136 of the Revised Stat- 
utes (1875), as amended, 12 U.S.C. § 24, as meaning the 
charter powers of the applying bank. The purpose of its 
inclusion among the standards of Section 9 was to insure 
that the charter of a bank applying for membership did 
not permit quasi-banking activities, or, as has been stated 
-by the Board, the exercise of ‘‘extraordinary and unusual 
charter powers.’’?* This is borne out by the legislative 
history of Section 9 itself. 

first enacted in 1913. i i i 

present fourth paragraph setting forth the factors which 
the Board was to consider in passing on applications un- 
der that Section. The Act also contained rather restric- 
tive provisions on banking activities by member banks 
and accorded the Board a general and undefined power to 
established rules and regulations applicable to member 
banks. 38 Stat. 259 (1913). These restrictive and indefi- 
nite conditions on membership limited State bank interest 
in enrollment. By 1917, only 35 out of the 21,000 State 
banks and trust companies had entered the System. 55 
Cong. Rec. 1587. 

In the Annual Report of the Federal Reserve Board for 
the year 1916, the year before the fourth paragraph of 
Section 9 was added to the Act, the Board suggested that 
the statutory language of Section 9 was too broad and 
restrictive: 


«. . . The Board does not feel that it is one of the 
functions to undertake to restrict State banks or trust 
companies in the exercise of banking or trust company 


16 Infra, p. 38. 


38 


powers as defined by the laws of the State in which 
they are created. In passing upon the applications of 
State banks and trust companies, however, the Board 
holds that it is its duty to admit only those institu- 
tions which are solvent and sound and whose member- 
ship will not constitute an element of weakness in the 
system. 
-_ se es 

‘The Board, of course, might consider the exercise of 
extraordinary and unusual charter powers, which 
would make an applying State bank or trust company 
an undesirable member, a sufficient reason to refuse 
to grant the application for admission, but after a 
State bank or trust company has actually become a 
member bank, the Board does not expect to interfere 
with the exercise of the banking and fiduciary powers 
authorized by its charter.’’ Annual Report of the 
Board of Governors of the Federal Reserve System 
for the Year 1916, pp. 20-21 (Emphasis added). 


Accordingly, Congress in 1917 relaxed many of the previ- 
ously established restrictions on member bank activities 
and added the present fourth paragraph to Section 9. In 
commenting on these revisions, the Senate Committee said: 


“Section 9 amends very materially the provision of 
the Federal reserve act relating to the membership 
of State banks and trust companies. Under the exist- 
ing statute these institutions have evinced little 
willingness to become members of the Federal Reserve 
System owing to the duplication of examinations which 
membership would entail; to certain restrictions with 
respect to discounts and to the fact that the regula- 
tions of the Federal Reserve Board touching other 
matters are transitory and not embodied in the stat- 
utes. Section 9 modifies these features of the law with 
a view to making the system more inviting to State 
banks and trust companies, many of which have sig- 
nified a desire to join the system in the event of su 
alterations as are here proposed.’’ Sen. Rep. No. 35, 
65th Cong., 1st Sess., 3 (1917). 
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Mr. Glass, then a Congressman, reported on the floor of 
the House that: 


‘This amendment to Section 9 of the Federal Reserve 
Act is intended to liberalize the terms on which State 
bank and trast companies may enter the Federal Re- 
serve System.” 55 Cong. Rec. 1580-1581 (1917). 


The 1917 Annual Report of the Board, in commenting 
upon the legislative changes, said: 


“Second only in importance to the changes in the 
reserve and note provisions of the law must be reck- 
oned the amendment to Section 9, under which State 
banks and trust companies may become members of 
the Federal Reserve System and retain at the same 
time their full charter and statutory privileges.”” An- 
nual Report of the Board of Governors of the Federal 
Reserve System for the Year 1917, p. 3. 


It is thus clear from the circumstances under which the 
standards of the fourth paragraph were added to Section 
9 of the Federal Reserve Act that the language was not 
intended to broaden the Board’s supervisory jurisdiction 
over member bank activities but to limit the Boa 
consideration of the ifie factors set-forth in that pro- 
vision. of these standards are so-called ‘‘banking 
factor”? standards, i.e., standards exclusively relating to 
the solvency and financial stability of the applying bank, 
the safety of its depositors’ funds, and its ability to serve 
the banking needs of its customers. ‘‘Financial eondition’’ 
and “‘general character of its management”’ are obviously 
factors of this nature. The third factor, the ‘‘corporate 
powers’’ provision, was, as its legislative history shows, 
designed to limit the Board’s authority to disapprove 
membership applications to circumstances where the exer- 
cise of extraordinary corporate powers by the applying 
bank made it a questionable institution for membership in 
the System. There is no suggestion in the language or the 
legislative history of any of the standards of the fourth 
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paragraph that they were intended to authorize the: Board 
to consider factors other than those relating: to the sound- 
ness of the applying, bank.” 

Tf the Board has any authority to consider competitive 
factors in passing on branch applications, it is only in 
the context of the standards prescribed: by Section 9. 
These standards limit the Board to a consideration of 
banking factors. While the Board may, for example, con- 
sider whether a proposed branch site is such as to offer 
promise of successful operation or whether the applicant 
is seeking to establish a branch in an already. ‘‘over- 
banked’? community, such competitive determinations re- 
late to the prospects and commercial usefulness of the pro- 
posed branch and thus, indirectly, to the solvency and 
stability of the applying bank. Accordingly they may fall 
within the area of the Board’s assigned responsibility. 
But the authority to apply considerations of this nature 
is far removed from the authority claimed here—an au- 
thority to deny on antitrust grounds a basic right accru- 
ing from a banking transaction over which the Board ad- 
mittedly has no jurisdiction. 

On two earlier occasions the Board has attempted to 
make use of the ‘corporate powers”’ provision of Section 
9 as authority for regulation in areas not specifically made 
subject to its authority. In 1924, the Board resorted’ to 
the “‘corporate power’’ standard as authority for its: regu- 
lation of the establishment of additional branches by State 
member banks. This effort was blocked by Congress in 
the 1927 McFadden Act, after statements that the Board 
had ‘‘usurped the legislative functions of Congress.’ 
(Brief, pp. 16-17) In 1928, the Board attempted to exercise 

17 The regulations of the Board, 12 CFE. Part 208, § 208.8 (1959),.make 


no reference to competition as a factor in the agency’s consideration of branch 
i may be. questioned whether, in view of the mandate of Sec- 


tion 3: of the Administrative Procedure Act, 60 Stat. 288 §3 (1946), 5 
UAC. §1002(a), this omission alone does not bar the Board from. asserting 
antitrust considerations as a ground for denial. 

18 Hearings on S. 1782 and H.R. 2 before the Senate Committee on Banking 
and Currency, 60th Cong., 1st Sess., p. 123 (1926). 
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a supervision over stock acquisitions by State member: 
banks (Brief, p. 14.) This attempt was rejected by the At- 
torney General in an opinion in which he expressed. his 
views of the meaning of the ‘‘corporate power’’ provision 
as follows: 


“The Federal Reserve Act, as amended by the Act 
of February 25, 1927, has not taken away: the’ disere- 
tion of the Board in regard to the admission of State: 
banks to the Federal Reserve System. When, in the 
exercise of that discretion, it finds that a bank ap- 
plying for membership is engaged in, or is authorized 
by: its charter and the laws of the State of organiza: _ 
tion to engage in, activities other than those pertain- 
ing strictly to banking operations, such as insurance, 
surety, guaranty, or brokerage business, etc., it may 
refuse the bank a certificate of admission until such 
bank agrees to conditions prohibiting the exercise by 
it of such of those powers or activities as are deemed 
inimical to safety and sound banking methods; . ...”’ 
35 Ops. Att’y Gen. 449, 454 (1928) (Emphasis added). 


The Board’s powers under Section 9 must be exercised 
in accordance with the limitations of that Section. That 
Seetion limits the Board’ to a consideration of purely bank- 
ing factors. Neither the ‘‘corporate powers”’ provision 
nor any other standard of that Section is a license for 
regulating member bank expansion activity m accordance 
with whatever the Board’ conceives to be the public in- 
terest. 


B. The Preamble to the Federal Reserve Act Does Not Support: 
the. Authority: Claimed. 


Appellees also derive comfort from the preamble to: the 
Federal Reserve Act, which declares itself, inter alia, as 
‘‘An act: to provide for the establishment of Federal Re- 
serve Banks . . . to establish a more effective supervision 
of banking in the United States, and for other purposes.” 
38 Stat. 259 (1913). 

Appellant does not believe that this search for authority 
in the non-enacted preamble of an Act which for the first 
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14 years of its existence contained no provisions con- 
cerning branching activities by member banks warrants 
serious consideration. It is difficult to conceive of an au- 
thority which could not be exercised by the Board or by 
any other Government agency if such agencies may jus- 
tifiably rely on the generalities of expression found in legis- 
lative preambles. We can only speculate as to the author- 
ity which might be claimed by the Board if appellees 
applied their imagination to the authority inherent in the 
‘cand for other purposes’’ language. 


C. The Statutory Pattern of the Federal Reserve Act Refutes 
the Existence of the Claimed Authority. 


Neither in Section 9 nor anywhere else in the Federal 
Reserve Act has Congress delegated to the Board the au- 
thority to apply antitrust considerations to any form of 
expansion by State member banks. Appellant does not 
ibelieve that appellees can point to a single use of the 
word “competition” or terms of similar import in any 


‘provision of the Federal Reserve Act. 

This failure by Congress in the provisions of Section 9 
and of the Federal Reserve Act generally to spell out an 
intent to establish the Board as the arbiter of the competi- 
tive effects of expansion activities by member banks is 
not the product of inartistic draftsmanship. It is in sharp 
contrast to the specific declaration of authority under other 
statutes when Congress intended the Board to assume such 
arole. As far back as 1914, for example, Congress directed 
the Board to take action under the Clayton Act against 
stock acquisitions in the field of banking whenever the 
Board was of the view that ‘‘the effect of such acquisition 
may be substantially to lessen competition, or to tend to 
create a monopoly.”’ 38 Stat. 731 (1914), as amended, 15 
U.S.C. §§ 18, 21. Similarly, the Board was directed in the 
Bank Holding Company Act of 1956 to determine, inter 
alia, whether proposed bank stock acquisitions by bank 
holding companies would be consistent with ‘‘the preserva- 
tion of competition in the field of banking.’’ 70 Stat. 136 
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(1956), 12 U.S.C. §1842(c). Congress is now consider- 
ing legislation which would authorize the Board to subject 
all mergers and consolidations by member banks to the 
test of ‘whether the effect thereof may be to lessen compe- 
tition unduly or to tend unduly to create a monopoly.’’ 
(Brief, pp. 22-23). These examples demonstrate that when 
Congress wants the Board to render antitrust judgments 
it so states in unequivocal language. In none of these 
instances has Congress found it necessary to resort to 
Delphic symbolism to make its purposes known. 

A further indication that Congress did not intend to 
authorize the Board to apply antitrust judgments to the 
situation resulting from a merger is found in the circum- 
stances under which Section 9 has been successively 
amended. The Board bases its claim of jurisdiction over 
the retention and operation of the Peoples branches prin- 
cipally on a provision of Section 9 which was not enacted 
until 1952. This 1952 amendment relates to the establish. 
ment of in-town branches, the most common form of branch 
ing and the one most commonly associated with monopolis- 
tic tendencies. This 1952 amendment was considered by 
Congress as a non-controversial and wholly technical 
amendment to the banking laws (Brief, p. 29). This 
Court is thus asked to conclude that this pervasive author- 
ity over an integral phase of bank mergers was established 
more than 38 years after the original enactment of the 
Act by an amendment so entirely lacking in significance 
as to have required no hearings, no debate, and no real 
Congressional consideration (Brief, p. 29). 

In the only provision of the banking laws giving the 
Board an authority over bank mergers, the Board’s juris- 
diction is limited entirely to mergers resulting in a capital 
dimiyution. 64 Stat. 457 (1950), as amended, 12 U.S.C. 
1828(c). This is entirely consistent with the Federal Re- 
serve Act’s pattern of limiting the Board to a considera- 
tion of ‘‘banking factors’? when passing on transactions 
made subject to the Board’s jurisdiction. It is difficult to 
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believe that Congress intended in Section 9 of the Federal 
Beserve Act to accord the Board an antitrust authority 
over an important phase of bank merger transactions when 
in the only section of the banking laws giving the Board 
an authority over bank mergers and consolidations it 
limited the exercise of that authority to the circumstance 
where the merger or consolidation raised questions of the 
solvency and capital needs of the member bank. 

Admittedly Congress, in the enactment of Section 9 and 
of its subsequent amendments, was concerned with the 
effects of branches on banking competition. But this con- 
cern was solely with the relationship of the branching 
privilege to equal competitive opportunities for national 
and State banks, which competitive equality was ultimately 
established by provision for equal geographic branching 
privileges for members of each system. The Board’s ef- 
fort to transform this Congressional interest, closely identi- 
fied with the preservation of our dual banking system, into 
legislative history support for the exercise of an authority 
which makes significant inroads on that principle, consti- 
tutes a complete reversal of the Congressional interest. 

Neither the language of Section 9, the expressions em- 
ployed in the preamble, nor the statutory framework under 
which the Board operates establish the Board’s authority 
to disapprove, on the grounds that the transaction might 
have an adverse effect on competition, the retention and 
operation by appellant of the existing operating branches 
of a bank lawfully merged into or consolidated with ap- 
pellant. 

VL 


THE DISTRICT COURT ERRED IN GRANTING SUMMARY 
JUDGMENT FOR APPELLEES. 


Appellant instituted the present action for the purpose 
of obtaining a declaration of its rights with respect to its 
continued operation of the Peoples banking offices. The 
interpretative question thus presented is before the Court 
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on this appeal and appellant is of the view that secondary 
issues should not be permitted to interfere with its prompt 
determination. 

Nevertheless, appellant feels compelled to call to this 
Conrt’s attention a further ground on which the decision 
of the District Court must be reversed. In granting ap- 
pellees’ motion for summary judgment, the District Court 
concluded (1) that the case did not present any genuine 
issue of material fact (JA 34) and (2) that the Board 
had substantial evidence before it to warrant its conclu- 
sion that appellant’s continued operation of the Peoples 
branches would be likely to have an adverse effect on 
banking competition in the Grand Rapids area (JA 33). 
Neither of these conclusions is supportable. 

The question of whether appellant’s continued operation 
of the Peoples branches would adversely affect competition 
in the Grand Rapids area is primarily, if not wholly, a 
question of fact. The issues of the competitive effects of 
the transaction and of the sufficiency of the evidence to sup- 
port the Board’s conclusion were squarely raised by the 
allegations of the complaint (JA 5). Such issues could 
not properly be resolved on the basis of a record limited 
entirely to unverified assertions in appellees’ argument 
and brief (Brief, pp. 6-7). A genuine issue of material 
fact remains unresolved. 

Similarly there is an inadequate basis for the District 
Court’s finding that the Board had substantial evidence 
before it to support its conclusion that appellant’s opera- 
tion of the Peoples branches would be likely to have an 
adverse effect on banking competition. The record of the 
Board proceedings was not made available to appellant 
(JA 2425) or placed before the District Court (Brief, 
p. 6). The only information before the Court concern- 
ing the competitive effects of the transaction was put for- 
ward by counsel for appellees in their Statement of Points 
and Authorities. Such unverified representations do not 
constitute competent evidence and may not serve as a basis 
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for a finding that the Board had substantial evidence be- 
fore it on which to base its competitive determinations. 

In these circumstances, it was clear error to grant sum- 
mary judgment to appellees. Sartor v. Arkansas Natural 
Gas Corp., 321 U.S. 620, 64 S. Ct. 724 (1944) ; Dewey v. 
Clark, 86 App. D. C. 137, 180 F.2d 66 (1950). 


CONCLUSION 


In their effort to establish their jurisdiction over the re- 
tention and operation by a State member bank of the 
existing operating branches of a bank lawfully merged into 
the State member bank, appellees resort to a provision of 
the Federal Reserve Act which does not by its terms or 
by any necessary implication have application to branches 
resulting from a merger. In seeking to establish their 
authority to apply what is essentially an antitrust judg- 
ment to the retention and operation of these branches, 
appellees resort to the generalities of the Act’s preamble 
and to a statutory standard expressive of other Congres- 
sional purposes. 


The Board thus falls into the not uncommon posture of £ 


a Government agency which is confronted for the first time 
with a legal challenge of a non-existent authority. This 
Court has aptly summarized what the judicial reaction 


should be in such circumstances. As this Court has stated , 


in Border Pipe Line Company v. Federal Power Commis- 
sion, 84 U.S. App. D.C. 142, 145-6; 171 F.2d 149, 152-3 
(1948) : 


“<Questions such as the one presented in this case are 
properly for the Congress. The circumstances upon 
which they arise are familiar. Congress uses expres- 
sions of established meaning. It takes action of recog- 
nized implications; e.g., it strikes from a pending bill 
a clause of clear import. But the administrative body 
fds a sufficient penumbra of meaning to justify a 
claim to more authority than appears upon the face of 
its grant. It asserts the extended authority and thus 
forces the issue upon the courts. It asks the courts 
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o divine an intent on the part of Congress and then 
+o decree that the words of the statute spell that in- 
tent. Of course, if there be a plain intent, or purpose, 
or objective, the statute must be deemed to be in pur- 
suit of it, and the courts will enforce that view. But 
where relatively plain language and congressional con- 
duct of accepted implication point one way and the 
contrary appears only through strained and complex 
assumptions and deductions, questions which the ad- 
ministrators may have as to the full intent and desir- 
able scope of the congressional action ought to be 
addressed to the Congress. The prime responsibility 
for making statutory meaning clear is on the Congress. 
It is bad from the viewpoint of sound government for 
the courts to twist strange results out of otherwise 
understood expressions of the legislature. If, per- 

the judiciary does not reach the objective at 
which the legislature aimed, there is a most undesir- 
able confusion of functions of the two branches. Such 
practice by the judiciary is also bad from the view- 
point of the law generally. Words of established 
meaning are given an unnatural significance, and 
thereafter whenever they appear the law is uncertain. 
The interpretation of statutes is not like the interpre- 
tation of a will, where the person whose intent is to 
be ascertained no longer Tives and some meaning must 
be given his expressions however meaningless; or of 
a contract as to which the sole parties differ in their 
assertions of intent or meaning. In those situations 
an interpretation is the only available procedure and, 
once had, is irretrievable.. Not so im ‘the case of a 
statute; the Congress is in frequent session, its doors 
open and its committees available. Its procedure is 
no more complicated than that of the courts. If an 
administrative agency thinks that the real intent and 
purpose of a statute is broader than or different from 
its terms, it need only ask Congress for an enlarge- 
ment or clarification. We are no longer in an age 
when such inquiry is impractical.”’ 


These are the controlling principles on this appeal. It 
is for Congress, rather than the Courts, to decide whether 
ornotasa matter of policy the Board’s supervisory powers 


48 


should be enlarged in the manner urged upon this Court 
by the Board. The decision of the District Court should be 


reversed. 
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Wir McC. Marri, Individually and as Chairman of one 
‘Federal Reserve athe es 


the Board of Governors of the 
tem, et al., APPELLEES 


Appeal From the United States District coat for the 
District: of Columbia 


QUESTIONS PRESENTED 


In the opinion of the appellees, the questions presented 
are: 


1. Despite the disapproval of the Board of Governors 
of the Federal Reserve System, appellant commenced to 
operate and continues to operate offices at former loca- 
tions of the Peoples National Bank acquired through 
merger. The question is whether, by acting in continuing 
definance of the determination of the administrative au- 
thority, upheld by the district court, appellant has any 
standing to invoke the aid and processes of the courts 
and whether its appeal to this Court should be dismissed. 

2. Whether, in disapproving appellant’s application to 
establish and operate branch offices acquired by appellant 
through a merger with a national bank, the Board acted 
in accordance with the authority and jurisdiction con- 
ferred upon the Board by the Federal Reserve Act. 

3. Whether the Board’s determination not to approve 
appellant’s application to establish branch banks is sub- 
ject to judicial review. 


I. Appellant should be “denied judicial relief aA its ap- 
peal dismissed because it has acted and continues to 
act in defiance of the admimistrative determination 

Aptetd& by the district court... — 

A. A party who is acting in nl defiance of a an -Sacminis® 
trative or judicial determination has no standing 
to question the legality or correctness of that de- 
termination 

‘ B. Old Kent should be denied judicial relief on equit- 

able principles 
Il. The district court correctly held that the Federal Re- 
serve Act requires the Board’s approval before a 
state member bank establishes a ‘branch office ac- 
quired through merger ._......--.-—-.--———-—--——--—--~ 

A. The Board’s authority is clear from the statutory 
language 

B. The administrative interpretation of Section 9 is 
reasonable and should not be overturned.............. 


II. The Board’s decision not to approve appellant’s appli- 
cation to establish new branch offices is not subject 
to judicial review 


Conclusion ......-.---.--cseevsensnnnennnnenenenereveee 
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Ouv Kent Banx anp Trust CoMPaNY, APPELLANT 


Vv. 


Wuium McC. Marr, Individually and as Chairman of 
the Board of Governors of the Federal Reserve Sys- 
tem, et al., APPELLEES 


Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


Prior to August 1, 1958, the Old Kent Bank and Trust 
Company operated, in addition to its main office, 20 
branch offices in and around Grand Rapids, Michigan. 
Also prior to that date, the Peoples National Bank of 
Grand Rapids, a national banking association chartered 
under the National Bank Act by the Comptroller of the 
Currency, operated, in addition to its main office, 6 
branches in and around Grand Rapids (J. A. 2). 

Under date of February 24, 1958, an Agreement and__ + 
Plan of Merger and/or Consolidated"was approved by ©’ 
the respective boards of directors of Old Kent and Peo- 
ples, and that agreement was approved by the sharehold- 


(1) 
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ers of the two banks on March 31, 1958.(J. A. 16). The 
agreement contemplated that after the proposed merger, 
Old Kent, as the continuing institution, would operate a 
main office and 27 branch offices, including the 20 branches 
previously operated by it and, in addition, the seven 
offices previously operated by Peoples (J. A. 17). 

Old Kent filed an application with the Federal Reserve 
Bank of Chicago seeking the permission of the Board 
of Governors of the Federal Reserve System to operate, 
as branches of Old Kent, the main office and six branches 
previously operated by Peoples. By letter dated May 23, 
1958, from S. R. Carpenter, Secretary of the Board, Old 
Kent was advised (J. A. 8): 


After considering all of the information submitted 
with respect to the proposal, the Board of Governors 
does not feel justified in approving establishment of 
the branches in view of the adverse effect which the 
proposed transaction would seem likely to have on 
competition in the area. 


, 


A conference was held at the Board’s office on May 26, 
1958, between representatives of Old Kent and the Board. 
This meeting was held at the request of Old Kent for 
the purpose of urging further Board consideration of the 
request concerning the establishment and operation of 
the branches in question. Following reconsideration of 
the proposal, the Board confirmed its original decision of 
denial and so advised Old Kent (J. A. 3, 9). 

Subsequently, Old Kent amended its proposed plan of 
branch operation upon which the original request for 
Board approval had been made, and by a letter dated 
June 11, 1958, requested an opportunity to discuss with 
the Board and/or its staff a newly proposed plan of 
branch operation whereby in addition to its then existing 
21 offices, only three of the seven offices of Peoples would 
be operated by Old Kent (J. A. 4). By letter dated 
June 18, 1958, Old Kent was advised by the Board that 
after full discussion by and with Old Kent’s representa- 
tives and a member of the Board, and following full con- 
sideration of the proposal by the Board, it had been de- 
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termined that “The current proposal does not seem to 
involve any significant change in the competitive factors 
predominant in the original application.” Accordingly, 
the Board reaffirmed its original position, in denying the 
application (J. A. 4, 10-11). 

Effective as of the close of business July 31, 1958, Old 
Kent and Peoples were merged. On Angust 1, 1958, with 
full knowledge that the Board had denied approval to 
operate as its branches the former seven offices of Peoples, 
Old Kent began operating those seven offices as its own. 

By this suit, filed on August 1, 1958 (J. A. 1-11), Old 
Kent sought a declaratory judgment that “the Board in 
disapproving the operation ° * * of any or all of the 
former Peoples branch banks on the ground of an ad- 
verse effect on competition [was] in excess of the Board’s 
statutory authority and therefore illegal * * *” (J. A. 6). 
On the Board’s motion to dismiss or, in the alternative, 
for summary judgment (J. A. 11-23), and Old Kent’s 
eross-motion for summary judgment (J. A. 24), the dis- 
trict court granted the Board’s motion for summary judg- 
ment (J. A. 34). The court (Judge Sirica) held that 
Section 9 of the Federal Reserve Act, as amended, 12 
U.S.C. 321, 322, required that Old Kent obtain the Board’s 
approval before operating as its own the Peoples’ branches 
acquired through the merger. Further, the court held, 
“when Congress empowers an agency to ‘approve’ an 
action, it normally requires the agency to consider the 
probable effects of the action within the area of agency 
responsibility” (J. A. 33). Thus, it was proper for the 
Board, in approving or disapproving Old Kent’s appli- 
cation, to consider the competitive situation in the Grand 
Rapids area and the Board was warranted in concluding 
that if Old Kent were to operate the proposed branches, 
such operation would likely have an adverse effect on 
panking competition in the Grand Rapids Area (J. A. 33). 


4 
STATUTE INVOLVED 


Section 9 of the Federal Reserve Act, 38 Stat. 259, as 
amended, 12 U.S.C. §§ 321, 322, provides, in pertinent 
part, as follows: 


[12 U.S.C. 321] ° E Me 


Upon the conversion of a national bank into a 
State bank, or the merger or consolidation of a na- 
tional bank with a State bank which is not a member 
of the Federal Reserve System, the resulting or con- 
tinuing State bank may be admitted to membership 
in the Federal Reserve System by the Board of Gov- 
ernors of the Federal Reserve System in accordance 
with the provisions of this section, but, otherwise, the 
Federal Reserve bank stock owned by the national 
bank shall be canceled and paid for as provided in 
section 287 of this title. Upon the merger or con- 
solidation of a national bank with a State member 
bank under a State charter, the membership of the 
stat Bank in the Federal Reserve System s con- 

ue. 

Any such State bank which on February 25, 1927, 
has established and is operating a branch or branches 
in conformity with the State law, may retain and 
operate the same while remaining or upon becoming 
a stockholder of such Federal reserve bank; but no 
such State bank may retain or acquire stock in a 
Federal reserve bank except upon relinquishment of 
any branch or branches established after February 
25, 1927, beyond the limits of the city, town, or vil- 
lage in which the parent bank is situated: Provided, 
however, That nothing herein contained shall prevent 
any State member bank from establishing and operat- 
ing branches in the United States or any dependency 
or insular possession thereof or in any foreign coun- 
try, on the same terms and conditions and subject to 
the same limitations and restrictions as are applica- 
ble to the establishment of branches by national banks 
except that the approval of the Board of Governors 
of the Federal Reserve System, instead of the Comp- 
troller of the Currency, shall be obtained before any 
State member bank may hereafter establish any 
branch and before any State bank hereafter admitted 
to membership may retain any branch established 
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after February 25, 1927, beyond the limits of the 
city, town, or village in which the parent bank is 
situated. The approval of the Board shall likewise 
be obtained before any State member bank may es- 
tablish any new branch within the limits of any such 
city, town, or village (except within the District of 
Columbia). 
[12 U.S.C. 322] * * ° 

In acting upon such application the Board of Gov- 
enors of the Federal Reserve System shall consider 
the financial condition of the applying bank, the gen- 
eral character of its management, and whether or 
not the corporate powers exercised are consistent with 
the purposes of this chapter. 


_SUMMARY OF ARGUMENT 


I 


In disregard and defiance of the disapproval of the 
Board of Governors of the Federal Reserve System, ap- 
pellant, a state member bank of the Federal Reserve 
System, commenced to operate, as its own, seven branch 
offices acquired through a merger with a national bank. 
The district court upheld the Board’s disapproval,yet ap- 
pellant continues to operate the questioned branches. In 
the light of appellant’s continuing disregard for the ad- 
ministrative and judicial determinations in this case, this 
Court should, as an exercise of its discretion, dismiss the 
appeal. In the alternative the Court should hold that 
equitable considerations preclude appellant from invok- 
ing the aid and assistance of the courts in its controversy 
with the Board. 


I 


The Board’s disapproval of appellant’s application to 
establish and operate seven new branch offices was with- 
in the Board’s jurisdiction. Specific authorization for the 
Board’s disapproval is found in Section 9 of the Federal 
Reserve Act which subjects branch operations of state 
member banks of the Federal Reserve System to the 
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supervisory jurisdiction of the Board. It is immaterial 
that the branches for which appellant sought the Board’s 
approval were offices formerly operated by the national 
bank which merged with appellant. The branches are 
new to appellant and therefore require the Board’s ap- 
proval. : 

The Board’s interpretation of Section 9 of the Federal 
Reserve Act is a reasonable, if not necessary, one and 
the Board’s practice in accordance with this interpreta- 
tion is one of long standing. The interpretation and 
practice of the Board. comports with the interpretation 
and practice of other bank supervising agencies operat- 
ing under statutes in part materia with the Federal Re- 
serve Act. No reason exists for the Court to overturn 
the Board’s interpretation and practice. 


iit 


The approval or disapproval by the Board of an appli- 
eation to establish branch offices is committed to the 
discretion of the Board. The decision is not, therefore, 
subject to review by the courts. The appellant’s attack 
upon the Board’s determination goes to the merits of the 
determination and the issues posed by appellant should 
not be resolved. The arguments addressed to these is- 
sues are, however, without merit. There can be no seri- 
ous question of the propriety of the Board’s consideration 
of the competitive aspects of the banking situation in the 
area involved and the possible effect of appellant’s pro- 
posed. branch operation on competition in that area. The 
Board’s conclusion that the proposed establishment of 
seven new branches would possibly have an adverse ef- 
fect on competition is a conclusion within the Board’s ex- 
pertise and rests in this case on an economically sound 
and substantial basis. 


ug 
ARGUMENT 


I 


Appellant Should Be Denied Judicial Relief and Its 
Appeal Dismissed Because It Has Acted and Con- 
tinues To Act In Defiance of the Administrative 
Determination Upheld By the District Court. 


By this litigation appellant has sought the aid of the 
Court in the controversy over the legality and propriety 
of the Board’s refusal to approve the establishment and 
operation of the branch offices acquired by appellant 
through its merger with a national bank. While seeking 
the aid of the courts, appellant has, at the same time, 
acted in utter defiance of the Board’s determination and 
has operated, and continues to operate as branch offices, 
the very branches which the Board refused to approve.’ 
By its conduct and action, appellant has apparently arro- 
gated unto itself the authority to decide finally the ques- 
tions posed for administrative and judicial determination. 


Such conduct is a reason in itself for denying to appel- 
lant the aid and processes of the courts. 


A. A party who is acting in defiance of an adminis- 
trative or judicial determination has no standing 
to question the legality or correctness of that de- 
termination. 


Orderly processes in the administration of justice re- 
quire that a party who disagrees with an administrative 
adjudication must nevertheless comply with it unless and 
until it is reversed upon suitable review by an appro- 
priate court. As the United States Supreme Court said in 
Poulos v. New Hampshire, 345 U. S. 395, 409: 


¢ © © to allow applicants to proceed without the re- 
quired permits to run businesses, erect structures, 
purchase firearms, transport or store explosives or 
inflammatory products, hold public meetings without 


1In its complaint filed in the district court, appellant states 
(J. A. 5) that it “is, and plans to continue, operating the former 
Peoples branches in addition to the Peoples main office.” 
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prior safety arrangements or take other unauthorized 
action is apt to cause breaches of the peace or cre- 
ate public dangers. The valid requirements of li- 
cense are for the good of the applicants and the 
public. *°* * Delay is unfortunate, but the expense 
and annoyance of litigation is a price citizens must 
pay for life in an orderly society where * * * rights 
* * * have a real and abiding meaning. ° °* ° 
In the Poulos case an individual was prosecuted for 
holding a meeting without the license required by a New 
Hampshire municipal ordinance. It was conceded that 
the license had been wrongfully denied. Even though 
the ordinance provided arrest and fine for violation and 
involved personal freedoms guaranteed by the First 
Amendment to the Constitution, the United States Su- 
preme Court affirmed Poulos’ conviction. The Court 
held that wrongful denial of the license was no defense, 
since Poulos should have sought his relief by appealing 
from such wrongfal denial and should not have held the 
meeting without a license. The Court also quoted (345 
U.S. at 410) the following from United States v. Slobod- 
kin, 48 F. Supp. 913, 917 (D. Mass.) : 


It is well settled that where a licensing ordinance, 
valid on its face, prohibits certain conduct unless the 
person has a license, one who without a license en- 
gages in that conduct can be criminally prosecuted 
without being allowed to show that the application 
for a license would have been unavailing *° * *. In 
short, the individual is given the choice of securing 
a license, or staying out of the occupation, or, before 
he acts, seeking a review in the civil courts of the 
eS refusal to issue him a license. 
* ¢ © [Emphasis supplied.] 


The proper course for appellant to have followed would, 
of course, have been to abide by the Board’s determina- 
tion? and refrain from operating the branch offices until 


ties of justice * * *.” 
422. 


the validity of the Board’s decision is resolved by the 
courts. Instead, by commencing and continuing to op- 
erate the branch offices, appellant has presumed to de- 
cide for itself the validity of the Board’s action; and 
although the district court has upheld the Board, appel- 
lant has shown a like disrespect for the court’s judgment 
by continuing to operate the branch offices which the 
Board has said it should not operate—a decision which 
the district court held (J. A. 31-33) was within the power 
and authority of the Board to make. The continued de- 
fiance by appellant of both the administrative and ju- 
dicial authority should not be countenanced by this Court, 
for: 
If a party can make himself a judge of the validity 
of orders which have been issued, and by his own act 
of disobedience set them aside, then are the courts im- 
potent, and what the Constitution now fittingly calls 
the “judicial power of the United States” would be 
a mere mockery* 

In National Union v. Arnold, 348 U.S. 37, Arnold re- 
covered a substantial money judgment against Union in 
a trial court of the State of Washington. Union took an 
appeal to the Washington Supreme Court without pro- 
viding a supersedeas bond. In a supplemental proceeding 
to protect the effectiveness of the judgment, the trial 
court ordered Union to deliver to a receiver certain out- 
of-state property of Union in order that the property be 
conserved and not dissipated. Union failed to deliver 
the property to the receiver, and was adjudged in con- 
tempt by the trial court. Because of Union’s conduct, 
the state supreme court dismissed Union’s appeal from 
the money judgment. The United States Supreme Court 
affirmed the judgment of dismissal, stating that (348 US. 
at 43-44}: 

Petitioner’s failure to deliver the specified out-of- 
state property to the court’s receiver frustrated the 


3 Gompers v. Bucks Stove & Range Co. 221 US. 418, 450, 
quoted with approval in United States v. United Mine Workers 
of America, 330 U. S. 258, 290. 
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state court much as the escape of a prisoner would 

frustrate it in attempting to review his conviction. 

Where the effectiveness of a money judgment is jeop- 

ardized by the judgment debtor, he has no constitu- 

tional right to an appeal extending that frustration. 
e 


Petitioner’s appeal was not dismissed because of peti- 
tioner’s failure to satisfy a judgment pending an a 
port from it. It was dismissed because of petitioners 
ailure to comply with the court’s order to safeguard 
petitioner’s assets from dissipation pending such 
appeal. 
And in Casebolt v. Butler, 175 Ky. 381, 386-388, 194 
S.W. 305, 307-308, where the would-be appellant was in 
defiance of a trial court’s order, the court said: 


Under circumstances such as these, we are clearly 
of the opinion that Casebolt should not be permitted 
to thus trifle with the court and so conduct himself 
as to make its orders and judgments a mere nullity 
unless he voluntarily saw proper to obey them. 

e 2 e e 

We have here a litigant who, while invoking the aid 
of the court, is at the same time wilfully and per- 
sistently setting at defiance its orders and jadgments 
and refusing to obey them unless they are agreeable 
to him. To sanction this course of conduct on the 
part of an obstinate litigant would bring the courts 
into contempt and be an invitation to others so dis- 
posed to show their contempt for the courts while 
asking their assistance. 

There is, of course, no assurance that Old Kent will 
show a greater respect for this Court’s judgment than 
it has thus far shown for the determination of the Board 
and the judgment of the district court. From all appear- 
ances, Old Kent will continue to operate the branches 
whatever may be the decision of this Court. In such 
circumstances, it would be appropriate for this Court to 
dismiss the present appeal rather than render a decision 
that Old Kent may respect or reject, whichever suits its 
convenience. National Union v. Arnold, 348 U.S. 37; see 
also, Eisler v. United States, 338 U.S. 189 and 883; Allen 
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v. Georgia, 166 U.S. 138; Casebolt v. Butler, 175 Ky. 381, 
194 S.W. 305; Lindsay v. Lindsay, 255 Ill. 442, 99 N.E. 
608; Henderson v: Henderson, 329 Mass. 257, 107 N.E. 2d 
173; Bronk v. Bronk, 46 Fla. 474, 35 So. 870. 


B. Old Kent should be denied judicial relief on equita- 
ble principles. 


Settled equitable principles stand in the way of ac- 
cording Old Kent the judicial relief it seeks in this case.* 
In Cochran v. Burdick, et al., 67 App. D. C. 87, 90, 89 
F. 2d 831, 834, this Court said: 


The principle here involved is well defined in Pom- 
eroy’s Equity Jurisprudence, vol. 1, $397, as follows: 
“Whenever a party who, as an actor, seeks to set the 
judicial machinery in motion and obtain some remedy, 
has violated conscience or good faith, or other equita- 
ble principle, in his prior conduct, then the doors of 
the court will be shut against him in limine; the 
court will refuse to interfere on his behalf, to acknowl- 
edge his right, or to award him any remedy.” 

Similarly, in refusing to lend its aid to a party seek- 
ing review of an adjudication while he was defying orderly 
processes in the matter, the court stated in Weeks v. Su 
perior Court of California, 187 Cal. 620, 622, 203 Pac. 
93-94: 


But that [statutory provision for granting the ju- 
dicial aid sought] does not mean that a party to the 
action may have a final decree entered when to do 
so would be a flagrant abuse of the principles of 
equity and of the due administration of justice. * * ° 

hen one becomes a voluntary actor before a court 


4It is generally recognized that a proceeding, such as this, 
brought under the Declaratory Judgmen} Act, 28 U.S.C. 2201, 
} et, is essentially equitable in nature,(Hecles v. Peoples Bank, 
ei oe 383 U.S. 420; (Kerotest Manufacturing Co. v.C-O-Two Fire Equip- 
ment Co., $42 U. S. 180, 188-184) and that adjudications under 
the Act are made in conformity with established equitable prin- 
ciples. Eccles v. Peoples Bank, supra; Great Lakes Co. v. Huff- 
man, $19 U.S. 298, 800; Alabama State Federation of Labor, et al. 
v. McAdory, et al., 325 U.S. 450, 467; Public Service Commission 
v. Wycoff, $44 U.S. 287. 
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and seeks the court’s aid, it is manifestly just and 
roper that in invoking that aid he should submit 
eas elf to all legitimate orders and processes. No 
to an action can, with right or reason, ask the 
aid and assistance of a court in hearing his demands 
while he stands in an attitude of contempt to its legal 
orders and processes. [citation] * ° ° 
Old Kent’s disregard of the Board’s decision in this 
case is especially inequitable and unjustified in view of 
#’s association with 
the limited nature of 


were designed by Congress to improve 
the banking structure. Among those requirements is the 
necessity for obtaining the approval of the Board before 
establishing a branch. See, infra, pp. 13-19. 

The voluntary nature of the Federal Reserve System is 
also reflected in the absence from the Federal Reserve 
Act of any criminal penalties for violations of the Board’s 
orders, and the absence of any express authority for the 
Board to enforce compliance with its determinations 
through the injunctive process. Unlike most other ad- 
ministrative agencies, the Board can enforce compliance 
with its orders under the Federal Reserve Act only by 
an administrative proceeding to forfeit a bank’s member- 
ship in the System (12 U.S.C. 327) or to remove its 
officers or directors (12 U.S.C. 77). Such action can seri- 
ously affect the confidence of depositors holding millions 
of dollars of deposits which are payable on demand, and 
can have repercussions on individual rights and the eco- 
nomic well being of a community. The Board, for good 


13 


reasons, resorts. to forfeiture or removal proceedings only 
in rare and extreme cases. Since the Board, as @ prac- 
tical matter, is not in a position to vindicate its authority, 
it is appropriate for the courts to do so by denying 
judicial assistance to a litigant who while seeking judicial 
relief is consciously acting in defiance of a determination 
validly issued by the Board. So long as appellant con- 
tines to stand in an attitude of contempt for the Board’s 
authority and determination, it is not entitled to ask the 
aid and assistance of the courts. Of. Eccles v. Peoples 
ee rev’g., 82 App. D. C. 126, 161 F. 2d 636. 


OH 


The District Court Correctly Held That the Federal 
Reserve Act Requires the Board’s Approval Before 
A State Member Bank Establishes A Branch Office 
Acquired Through Merger 


A. The Board’s authority is clear from the statutory 
language. 


Appellant’s attack upon the Board’s decision, denying 
it approval to establish as branch offices the main office 
and branch offices formerly operated by the Peoples Na- 
tional Bank, is based upon the contention that the Board 
has no jurisdiction to approve or disapprove the estab- 
Jishment of such branches. The argument is without 
merit. 


5 Appellant’s extended argument (Br. pp. 18-25) that the Board 
in this case has attempted to “exercise what is essentially an 
antitrust jurisdiction and authority over mergers by State mem- 
ber banks” (Br. p. 25) is wholly irrelevant and deserves little com- 
ment. The authority exercised by the Board in this case was in 
accordance with its statutory responsibility (12 U.S.C. 321, $22) 
to approve or disapprove the establishment of branch banks by a 
state bank which is a member of the Federal Reserve System. 
The fact that the proposed establishment of additional branch 
offices by Old Kent came about as a result of a merger, was of no 
significance to the Board’s decision. 
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The Board’s jurisdiction to approve or disapprove pro- 
posed branch banking operations of state member banks 
is based upon Section 9 of the Federal Reserve Act as 
amended, 12 U.S.C. 321, 322 (supra, pp. 45). Section 
9 is particularly concerned with state member banks 
which are or may become members of the Federal Re- 
serve System. With respect to such banks and their 
branch banking operations, Section 9 provides: 


Any such State bank which on February 25, 1927, 
has established and is operating a branch or branches 
in conformity with the State law, may retain and 
operate the same while remaining or upon becoming 
a stockholder of such Federal Reserve bank; but no 
such State bank may retain or acquire stock in a 
Federal Reserve Bank except upon relinquishment of 
any branch or branches established after February 
25, 1927, beyond the limits of the city, town, or village 
in which the parent bank is situated; Provided, how- 
ever, That nothing herein contained shall prevent any 
State member bank from establishing and operating 
branches in the United States * * ° on the same terms 
and conditions and subject to the same limitations 
and restrictions as are applicable to the establishment 
of branches by national banks except that the ap- 
proval of the Board of Governors of the Federal Re- 
serve System, instead of the Comptroller of the Cur- 
rency, shall be obtained before any State member 
bank may hereafter establish any branch and before 
any State bank hereafter admitted to membership mav 
retain any branch established after February 25, 1927, 
beyond the limits of the city, town or village in which 
the parent bank is situated. The approval of the 
Board shall likewise be obtained before any State 
member bank may establish any new branch within 
the limits of any such city, town, or village (except 
within the District of Columbia). 


Giving to this statutory language its plain and obvious . 
meaning it is clear, as the district court held (J.A. 33), 
that Old Kent was required to obtain the Board’s ap- 
proval before establishing as its own, the main and 
branch offices formerly operated by Peoples. 

The fact that these offices were acquired by Old Kent 
as a consequence of the merger is not a basis for except- 
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ing these offices from the statutory requirement of the 
Board’s approval. Whatever may have been the prior 
status of these seven offices, as of July 31, 1958, Old 
Kent was operating 20 branch offices and on August 1, 
1958, it was, including the former Peoples’ offices, oper- 
ating 27 branch offices. In the light of this mathematical 
fact it is idle to argue, as appellant does (Br. p. 31), that 
these seven offices were simply offices which Old Kent, 
after the merger, is entitled to “retain and operate’’ as 
previously established branches. 

The words “retain and operate” have a history in bank- 
ing legislation that dates from 1865. Thus in an 1865 
amendment to the National Bank Act Congress provided 
(13 Stat. 484): 


* © © That it shall be lawful for any bank or bank- 
ing association organized under state laws, and 
having branches, the capital being joint and assigned 
to and used by the mother bank and branches in 
definite proportions, to become a national banking 
association in conformity with existing laws, and to 


retain and keep in operation its branches, or such 


oe 


one or more of them as it may elect to retain; 


As originally used by Congress, the word “retain”, in a 
branch banking context, thus had reference to a state 
bank converting to a national banking association in 
which case the converting bank could “retain and keep in 
operation” its branch offices. It is in a similar context 
that the words “retain and operate” are used in Section 
9 of the Federal Reserve Act and properly have refer- 
ence to a state bank becoming a member of the Federal 
Reserve System in which case the state member, with 
restrictions, may “retain and operate’’ its branches while 
remaining or upon becoming a stockholder of a Federal 
Reserve Bank. 12 U.S.C. 321.6 Old Kent has been a 
member of the Federal Reserve System since 1917, so 
the words “retain and operate”, in context, have no 
proper place in this litigation. As stated by the district 
eourt (J.A. 33): 


¢ See also, R. S. 5155, 12 U.S.C. 36. 
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Tt would be difficult to argue that [Old Kent] was 
“retaining” branches because before the merger 
these branch facilities did not form any part of 

intiff’s organization. Furthermore, no ‘persuasive 
showing has been made that Congress intended to 
make any distinction, when it chose the word “estab- 
lish”, between plaintiff’s creating new branch facili- 
ties where none had existed before, and acquiring the 
pre-existing branches of another bank in order to 
operate them as its own. In either case, the party 
concerned ends up with a greater number of branches 
than before. It is this act of increasing the number 
- Erne that requires prior approval by the 

08: 


B. The administrative interpretation of Section 9 is 
reasonable and should not be overturned. 


1. The practice of the Board in approving or disap- 
proving the establishment of branch banks by state mem- 
ber banks at locations of offices previously operated by 
banks absorbed through merger is one of long standing 


and a practice which has not been previously questioned. 
In fact, in 1956, at the request of appellant, the Board 
approved the establishment by Old Kent of a branch at 
a location of a bank absorbed by Old Kent through con- 
solidation (J.-A. 1415). Between 1945 and 1958, 58 
similar cases were passed upon by the Board. 

The Board’s practice is based upon a reasonable in- 
terpretation of Section 9 of the Federal Reserve Act; 
appellant’s differing interpretation strains the statu- 
tory language and its argument in support of its in- 
terpretation unwarrantedly imputes to the Board an 
ulterior purpose of using its approval authority over 
branch operations to regulate mergers by state member 
banks. This case is not, in these circumstances, a proper 
one for the Court to overturn the administrative construc- 
tion of the statute and a settled administrative practice 
that has developed in accordance with that construction. 
Norwegian Nitrogen Co. v. United States, 288 U.S. 294, 
315; Skidmore v. Swift & Co., 323 US. 134, 140; Michigan 
National Bank v. Gidney, 99 U.S. App. D.C. 134, 237 F. 
2a 762, certiorari denied, 352 U.S. 847. 


Ww 


2. Further support for the’ Board’s interpretation of 
Section 9 is to be found in the interpretation, and: prac- 
tices of the Comptroller of the Currency who exercises 
approval powers over national banks which seek to, oper- 
ate branch offices acquired through merger or consolida- 
tion. . The Comptroller’s jurisdiction and authority. is 
derived from B.S. 5155, 12.U.S.C. 36(e),-which. requires 
the Comptroller’s approval, before a national. bank may 
“establish and operate new branches.” 7. And, under the 
Federal Deposit Insurance Act, 64. Stat. 873, 12 US.C. 
1811, et seq., the Corporation’s consent is required before 
a state insured bank “shall establish and operate any new 
branch” (12 U.S.C. 1828 (d)). In applying this provision 
the Corporation, like the Board and the Comptroller, 
consider approval necessary before a state insured 
may operate branches acquired through a merger. 

Thus, the exercise of supervisory approval authority 
over branch offices acquired as a result of merger is not 
confined to the Board but is the practice of other agen- 
cies with supervisory responsibility over banking institu- 
tions. And the necessity for approval of branches ac- 
quired through merger is consistent with the general 
scheme of the federal statutes regarding supervision and 
regulation of the banking industry. “When a national 
bank is chartered, and if it later expands by operating 
additional branch offices, the approval of the Comptroller 
of the Currency is required. When a state bank becomes 
a federally-insared. bank (not 2 member of the Federal 
Reserve System), and if it thereafter expands by oper- 
ating additional branch offices, the approval of the Fed- 
eral Deposit Insurance Corporation is required. ‘When @ 
state bank becomes a member of the Federal. Reserve 
System, and if it thereafter expands: by operating addi- 
tional branch offices, the approval of the Federal Reserve 
Board is required. The principle underlying this arrange- 
ment is that (with limited exeeptions not’ relevant here) 
the federal supervisory authority having jurisdiction over 


TSee, 36 Op. A.G. 344, $50; Rushton v. Michigan National 
Bank, 298 Mich.’417, 299 NW. 129. 
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tive Procedure Act” (5 U.S.C. 1009) providing in rele- 
vant part that: 


Except so far as * ° * agency action ts by law com- 
mitted to agency discretion 

(a) any person suffering legal wrong because of 
ane agency action, °° ° shall be entitled to 

ju review thereof. [Emphasis supplied.] 
The discretionary character of the Board’s approval 
or disapproval is farther confirmed by this Court’s de- 
cision in Apfel v. Mellon, 59 App. D.C. 94, 33 F. 2d 805. 
Referring to a Federal Reserve Act requirement that the 
Board’s “approval” be obtained before an organization 
may engage in foreign banking (12 U.S.C. 611, et seq.) the 

Court in the Apfel case said (33 F. 2d at 806-807) : 


* © © The word “‘approved” naturally imports the 
exercise of judgment and discretion; and the power 
to approve ordinarily implies a power to disapprove. 


It should be noted that the [Federal Reserve] act 


repeatedly provides for an “approval” by the Board 
as a prerequisite to proceedings authorized there- 
under, and in all such instances the term plainly im- 
plies the exercise of consideration, judgment, and 
discretion by the Board. 


eo e e e 

An examination of congressional legislation with 
regard to banking since 1864 shows that Congress 
has consistently used the word “approve” in the 
sense of conferring discretion upon the Comptroller 
of the Currency, the Secretary of the Treasury or 

the Federal Reserve Board. 
In Apfel the Court affirmed a judgment dismissing a 
petition for mandamus to compel the Board to “approve” 
petitioner’s request. The Court cited with approval and 
quoted (33 F. 2d at 807) from State ex rel Dodd v. Hil, 
84 W. Va. 468, 100 SE. 286, where the court held that = 
decision of a state banking commissioner refusing to issue 
a banking charter “was not subject to judicial review 


e @ @99 
. 
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Appellant cannot, of course, point to any provision in 
the Federal Reserve Act indicating that the Board’s 
approval or disapproval under Section 9 was intended 
by Congress to be subject to judicial review. There is 
positive indication to the contrary. The Federal Reserve 
Act, and other federal banking statutes in part materia, 
are replete with instances in which agencies of the Gov- 
ernment charged with supervising financial institutions 
are vested with approval authority in one context or 
another. Never, to our knowledge, has Congress express- 
ly subjected such determinations to judicial review which 
persuasively indicates that review is not the Congres- 
sional intention? ‘The reasons are apparent from the 
nature of the agency responsibilities. 

The Board, in particular, is ‘‘entrusted with some of 
the most delicate and grave responsibilities in our Gov- 
ernment”? (Eccles v. Peoples Bank, 333 U.S. 426); and 
decisions by the Board, as well as other officers of Gov- 
ernment who are entrusted with the responsibility for 
supervising the Nation’s financial structure and institu- 
tions, more often than not, are decisions which require 
the exercise of economic judgment and the weighing and 
balancing of complex economic factors with which only 
experts in the field are competent to deal. As the Court 
of Appeals for the Ninth Circuit said, in Fahey v. O’Mel- 
veny & Myers, 200 F. 2d 420 (C.A. 9), certiorari denied, 
345 U.S. 953, in reference to challenged orders of the 
Federal Home Loan Bank Board (200 F. 2d at 472-473) : 


* * * We also agree with appellants that the “deter- 
mination’? was a decision of a kind with which the 
judiciary should not be concerned, for courts have 
neither the aptitude nor facilities to weigh the need 
for such orders which in our view belong in the 
domain of political power and are therefore not sub- 
ject to judicial instrusion or inquiry. Decisions upon 


11 Compare, Section 9 of the Bank Holding Company Act of 
1956, 70 Stat. 188, 12 U.S.C. 1848, providing for judicial review 
in the courts of appeals of orders of the Board of Governors of 
the Federal Reserve System by “any party aggrieved by an order 
of the Board” under the Act. 
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which such orders rested are delicate and complex, 
and necessarily involve large elements of prophecy 
and to that extent are akin to the decisions discussed 
in Chicago & Southern Air Lines, Inc., v. Waterman 
S.S. Corporation, 333 U.S. 103, 111, 68 S. Ct. 431, 
92 L. Ed. 568. Cf. Chicago, B. & Q. R. Co. v. Bab- 
cock, 204 U.S. 585, 598, 27 S. Ct. 326, 51 L. Ed. 636. 

For good reason, then, a wide latitude of discretion 
has wisely been left by Congress to the Board; the 
questioned decision in this case is a proper exercise of 
discretion and, the Board’s authority being clear, the 
disapproval of appellant’s branch application may not be 
judicially reviewed. First National Bank v. First Fed- 
eral Sav. & L. Ass’n., 96 App. D.C. 194, 225 F. 2d 33; 
Apfel v. Mellon, 59 App. D.C. 94, 33 F. 2d 805, certiorari 
denied, 280 U.S. 585; Fahey v. O’Melveny & Myers, supra. 

2. Appellant and the amicus curiae, the National Asso- 
ciation of Supervisors of State Banks, pose for determi- 
nation two additional questions: (1) did the Board, in 
disapproving Old Kent’s application, improperly consider 
the competitive aspects of the proposal to establish seven 
new branches, and (2) was the Board’s determination 
based upon “Substantial. Evidence.” These questions 
obviously go to the merits of the Board’s decision and 
need not be resolved. In any event, they have, as we 
now show, been correctly answered by the district court 
(J.A. 31-33). 

(a) The Congress has vested the Board with discre- 
tionary authority to approve or disapprove the establish- 
ment of branch offices by a state bank member of the 
Federal Reserve System. It would be manifestly im- 
proper judicially to fetter that discretion by holding that 
the Board, in exercising its discretion, must blind itself 
to the possible effect the establishment of a branch would 
have upon banking competition in the area concerned. 
Appellant’s contrary argument (Br. pp. 35-44), supported 
by the brief for the amicus curiae (pp. 7-32), must be 
rejected. 
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Appellant’s arguments have been aptly answered by the 
district court (J.A. 33): 


* © © when Congress empowers an agency to “ap- 
prove” an action, jt normally requires the agency to 
consider the probable effects of the action within the 
area of agency responsibility. The existence of too 
much or too little competition may cause serious 
harm in banking as it may in other areas of business. 
Thus, it is important for the Board to consider 
whether an applicant may be seeking to establish @ 
large number of branches in order to give it an undue 
competitive advantage over other member or non- 
member banks in a given locality. 
To this statement we add that nothing in Section 9 of 
the Federal Reserve Act, 12 U.S.C. 322, expressly or by 
implication precludes the Board from considering com- 
petitive aspects in approving or disapproving the estab- 
lishment of a branch bank. And, if at all necessary, by @ 
fair and reasonable interpretation authority to consider 
competition is to be found in the express requirement that 
the Board, in acting upon an application “shall consider 
e © © whether the corporate powers exercised {by the 
applicant] are consistent with the purposes of this chap- 
ter.” 12 U.S.C. 322. 

In any event, to blind the Board to the competitive 
aspects of branch banking would be wholly unrealistic 
for much of the controversy and debate over branch 
banking has, throughout the years, centered upon the 
adverse competitive effect which branch banks may have 
upon independent or so-called unit banks and therefore 
the consequent adverse effect upon the soundness of the 
nation’s banking system.” The present Congressional 
policy with respect to branch banking is fairly summed 


12See, The Legal Status of Branch Banking in the United 
States, by Frederick A. Bradford, Ph. D., Professor of Economics 
and Head of the Department of Finance, Lehigh University 
(1940), and a Historical Survey of Branch Banking in the United 
States, by Ray B. Westerfield, Ph. D., Professor of Political Econ- 
omy, Yale University (1989), both issued by the American Econo- 
mists Council For The Study of Branch Banking. 
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up in BS. 5155, 12 U.S.C. 36(c), which equates branching 
rights of national banks to branching rights of state 
banks by, in effect, incorporating state laws. As the his- 
tory of this section makes clear, it was and is the purpose 
of Congress to protect the competitive status of national 
banks, vis a vis state banks, by permitting national banks 
to establish branches where authorized by state law.* 
Mindful of the possible adverse competitive impact of 
branch banking and sensitive to the effect of an absence 
of banking competition upon the nation’s financial struc- 
ture, the Board, the Comptroller of the Currency, and the 
Federal Deposit Insurance Corporation, to the knowledge 
of Congress, have long. considered competitive aspects in 
approving or disapproving the establishment of branch 
offices by banking institutions within their supervisory 
jurisdiction.* Neither appellant nor the amicus have 
come forward with any persuasive reason why this Court 


13 The history of R.S. 5155, as amended, 12 U.S.C. 36, has been 
long and controversial. Since 1988—see, e.g. S. Rept. 584, 72d 
Cong., 1st Sess.; 75 Cong. Rec., Part 15, p. 749; 76 Cong. Rec., 
Part 6, p. 228; Attorney General v. Michigan Nat. Bank, 298 
sere 299 N.W. 129; see also references cited, supra, p. 28, 
n. 


14See, The Statement of William McChesney Martin, Chairman 
of the Board of Governors, Federal Reserve System (Hearings 
before the Subcommittee on Antitrust and Monopoly of the Com- 
mittee on the Judiciary, United States Senate, 84th Congress, 2d 
Sess., at p. 50): 

Under existing ‘banking laws, the Federal bank supervisory 
agencies, in passing upon banking transactions within their 
respective jurisdictions, give consideration to the competitive 
aspects involved. However, they also take into account such 
matters as the adequacy of a bank’s capital structure, the 
competency of its management, its future earnings prospects, 
and the needs of the community involved. Thus, the Board, 
in acting upon applications for the approval of branches, bank 
mergers within its jurisdiction under section 18(c) of the 
Federal Deposit Insurance Act, and voting permits required 
to be obtained by holding company affiliates, considers the 
possible effect of the proposed transaction upon competition 
among banks; but in all such cases the Board also considers 
the banking factors above mentioned. 
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should, either as a matter of sound banking economics or 
as a matter of law, put an end to this practice. 

(b) The Board’s refusal to approve Old Kent’s appli- 
cation to establish seven new branches was because, in the 
Board’s considered judgment, for Old Kent to do so 
“would seem likely to have an adverse effect on com- 
petition in the area” (J.A. 8) and because to do so “will 
result in a significant reduction in competition for bank- 
ing business in the Grand Rapids area” (J.A. 9). These 
determinations by the Board represent the considered 
judgment of highly reputable individuals who by educa- 
tion and experience are qualified, as perhaps no one else 
is qualified, to jadge the competitive implications which 
the establishment of seven new branches by a bank is 
likely to have upon a banking area. In reaching their 
decision, the Governors had before them the information 
submitted by appellant itself (J.A. 8)—information which 
we point out appellant did not identify in its complaint 
or furnish the district court though it alleged that the 
Board’s conclusion “is unsupported by substantial evi- 
dence”? (J.-A. 5). In addition to information furnished 
by appellant, the Board, in reaching its decision and 
exercising its discretion, could properly draw upon a 
wealth of information within its official Inowledge relative 
to the competitive situation among banks in the Grand 
Rapids area. Such information includes, inter alia, the 
names and the number of other banking offices, and their 
locations, in the Grand Rapids area; the total deposits 
and loans of other banks and the capital structure of 
those banks. From such information, the Board was in 
a position to determine the competitive strength of ap- 
pellant (with and without seven new branches) in relation 
to other banks and was in a position to conclude, as it 
did, that seven new branches would likely have an ad- 
verse effect on banking competition in the area. This 
conclusion was reached after deliberative consideration 
of appellant’s information (J.A. 8) and after appellant’s 
views were fully presented to the Board (J.A. 3, 4). 
In these circumstances, the judgment and conclusion of 
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the Board on a subject within the Board’s expertise must 
be deemed to rest on a sound and substantial basis. 


CONCLUSION 


For the foregoing reasons, the judgment of the district 
court should be affirmed. 


GEORGE COCHRAN DOUB, 
Assistant Attorney General. 


OLIVER GASCH, 
United States Attorney. 


SAMUEL D. SLADE, 
JOHN G. LAUGHLIN, JE., 
Attorneys. 
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L 


Appellees Have Presented No Grounds Warranting Dismissal 
of This Appeal 

Appellees’ initial contention is that this appeal must be 
dismissed because appellant has not complied with the 
challenged administrative order during the period pending 
this appeal. This contention is put forward in reliance 
on ‘‘equitable principles’? and ‘‘orderly processes in the 
administration of justice’’ (Brief for Appellees, pp. 7, 11). 


The short answer to this contention is that there is no 
valid reason in law or fact for requiring appellant to bear 
the burden of the Board’s own erroneous construction of 
its jurisdiction and authority while this appeal is pending. 
The cases cited by appellees do not support such principle. 
This court is simply asked to create such a principle for 
the sake of avoiding a determination of the Board’s 
jurisdiction and authority. 

The procedures which appellant has followed in seeking 
court review have been in full conformity with the 
Declaratory Judgment Act, 28 U.S.C. §§ 2201-02, and 
Section 10 of the Administrative Procedure Act, 5 U.S.C. 
§ 1009. Rather than ignoring orderly processes in the 
administration of justice, appellant has hewed to such proc- 
esses. If appellant had closed the branches, as suggested 
by appellees, the present inquiry into the Board’s juris- 
diction and authority would be a futile and meaningless 
exercise both for the parties and the court. Apparently 
appellees would require appellant either to accept the 
Board’s administrative interpretation as having the bind- 
ing effect of a court decree, with irretrievable property 
losses, or to await the institution of expulsion proceedings 
by the Board. 


It is a common occurrence for courts to review agency 
action, under both the Administrative Procedure Act and 
similar statutes, while parties are acting contrary to the 
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orders being contested. The Board itself has been in- 
volved in instances of judicial review of its orders by a 
party acting contrary to the order. Peoples Bank v. 
Eccles, 82 App. D.C. 126, 161 F.2d 636 (1947), rev’d on 
other grounds, 333 U.S. 426 (1948). See also Estep v. U. &., 
327 U.S. 114 (1946); Parker v. Lester, 227 F.2d 708 (9th 
Cir. 1955) ; Varney v. Warehime, 147 F.2d 238, 243 (6th Cir. 
1945) ; dtr Transport Associates, Inc. v. CAB, 91 App. D.C. 
147, 199 F.2d 181 (1952) ; cert. dented, 344 U.S. 922 (1953) ; 
Waterman S.S. Corp. v. Land, 80 App. D.C. 167, 151 F.2d 
292 (1945), rev’d sub nom. Macauley v. Waterman 8.8. 
Corp., 327 U.S. 540 (1946). Many statutes governing 
judicial review of administrative orders provide that the 
appropriate procedure for obtaining review shall be a 
disregard of the agency’s order. See, e.g., Section 11 of 
the Clayton Act, 15 U.S.C. § 21 (1953) ; Section 10 of the 
National Labor Relations Act, 29 U.S.C. §160 (1953); 
Section 5 of the Federal Trade Commission Act, 15 U.S. Ss 
§ 45 (1953). 


These illustrations make it clear that appellant’s action 
is entirely customary and proper. Appellees have offered 
no authority to the contrary. Neither in Section 9 nor 
anywhere else in the Federal Reserve Act has Congress 
elevated the Board’s determinations to the status of court 
decrees or given the Board the power to determine its own 
jurisdiction and authority. The suggestion that this 
Court should give the Board’s orders this effect because 
Congress has failed even to give the Board the power to 
enforce its orders by criminal or injunctive proceedings 
is an exercise in elliptical reasoning. 

All of the cases cited in the Brief for Appellees relate 
to the power of a legislature to prescribe exclusive pro- 
cedures for appealing an agency’s orders (Poulos v. New 
Hampshire, 345 U.S. 395, 414 (1953)); the power of a 
legislature to prescribe that an agency’s regulations must 
be accepted as binding pending a judicial determination 
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of invalidity (U. S. v. Slobodkin, 48 F. Supp. 913 (D. Mass. 
1943)) ; and the right of the judiciary to deny its processes 
to a litigant who has acted in contempt of the very court 
process whose aid he has invoked (e.g., National Union v. 
‘Arnold, 348 U.S. 87 (1954)). No such circumstances are 
presented here. 


The remaining contentions of appellees are equally 
lacking in validity. No support for appellees’ position is 
found in the novel and wholly unreasonable suggestion 
that the Federal Reserve System is the equivalent of a 
fraternal organization, the members of which are bound 
by whatever rules are established by its governing body. 
The Board, like any other Government agency, can only 
act within the bounds of its authorizing statute, ¢.9., 
Peoples Bank v. Eccles, supra. 


Appellees acknowledge that the Board is without juris- 
diction over the merger itself and have disclaimed any 
intention to interfere with the merger transaction (Brief 
for Appellees, p. 16). If appellant were to accept the 
Board’s view of appellant’s obligation, with consequent 
discharge of employees, loss of customers, and other 
adverse economic effects, it is questionable whether the 
privilege of later review would be meaningful. One of 
the purposes of a declaratory judgment action, as pointed 
out by Professor Borchard in the preface to his treatise 
on declaratory judgments, is to secure @ court determina- 
tion “before one or the other party has acted on his own 
interpretation of his rights and has perhaps irretrievably 
impaired or destroyed the economic and social fabric.’’ 
Borchard, Declaratory Judgments, 2d Ed., p. xv. 


Appellees have offered no grounds for dismissing this 
appeal. 
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IL 


Appellees Have Not Established Their Jurisdiction and 
Authority for the Challenged Action 


Appellees’ arguments in support of the Board’s claimed 
jurisdiction and authority are an inadequate answer to 
appellant’s demonstration that Section 9 of the Federal 
Reserve Act does not, by its terms or by any warranted 
implication, support the jurisdiction and authority 
asserted here. 


Tf there was any validity to appellees’ ‘¢mathematical’’ 
theory of interpretation (Brief for Appellees, p. 15), the 
Board could equally well claim a jurisdiction over the 
retention and operation of the banking offices formerly 
operated by either constituent institution. The present 
appellant is an entirely new institution formed through 
a consolidation of two banks. The branches of either 
constituent institution are as ‘‘new”’ to appellant as the 
branches of the other. The Board has not claimed 


jurisdiction over the branches formerly operated by Old 
Kent Bank and Michigan Trust Company, the other 
constituent bank. It has no greater authority to deny the 
retention and operation of the Peoples branches. 


Contrary to the position taken by appellees, the 1865 
amendment to the National Bank Act (quoted in Brief for 
Appellees, p. 15) does not support their interpretation 
of Section 9. Instead, the statute itself demonstrates 
that where Congress has employed the phrase ‘“retain 
and operate”? in federal banking statutes it has con- 
sistently done so with reference to already existing 
branches of the banks in question, rather than ‘‘new’’ 
branches proposed to be ‘‘established.”’ 


The so-called “‘settled administrative practice”’ of the 
Board with respect to its interpretation of its branch 
approval jurisdiction under Section 9 has little inter- 
pretative significance. The particular provision of Section 
9 on which appellees rely for their jurisdiction and 
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authority in the present case was not enacted until 1952 
(Brief for Appellant, pp. 29-30). The Board has never 
before, to the knowledge of appellant, undertaken to 
disapprove on competitive grounds the retention and 
operation by a member bank of the branches of a bank 
lawfully merged into or consolidated with the member 
bank. In the only subsequent instance of a denial on com- 
parable grounds, a complaint was also filed in the United 
States District Court for the District of Columbia. This 
complaint is now pending. Wachovia Bank and Trust Co. 
v. William McC. Martin, Jr., et al., Civil Action No. 45-59. 


All of appellees’ remaining contentions disclose the 
basic error in the Board’s position—its continuing 
reluctance to accept the limited bank supervisory role 
assigned to it by Congress (Brief for Appellant, pp. 13-18). 
Since the Comptroller of the Currency and the Michigan 
State Banking Commission have direct and general 
supervisory powers over banks subject to their jurisdic- 
tion, the Board would exercise comparable regulatory 
powers with respect to member banks. The short answer 
to this contention is that Congress has not aceorded such 
jurisdiction and authority. It may not be extrapolated by 
analogies to the authority exercised by other federal and 
state banking agencies under different regulatory schemes.° 


mz 
The Board's Action Is Reviewable 


Appellees’ final contention is that the Board’s action 
in disapproving the retention and operation of the Peoples 


* Appellant is not 
sorance Corporation has 
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branches is. a. matter committed to the Board’s unreviewable 
discretion. 


Plainly, this argument does not answer appellant’s con- 
tention that the Board is without jurisdiction to approve 
or disapprove the retention and operation of the Peoples 
branches. Unless and until appellees have established 
such jurisdiction, the issue of the manner in which the 
jurisdiction is exercised does not arise. 


But the error in appellees’ position is even more funda- 
mental. It assumes that which is not so—that under 
Section 9 of the Federal Reserve Act the Board has been 
given an unreviewable discretion not only to apply the 
designated standards but to determine what standards are 
applicable. As pointed out by appellant (Brief for 
Appellant, p. 35), Section 9 specifically sets forth the 
standards against which the Board is to test both applica- 
tions for the establishment of additional branches and 
applications for membership in the System. 12 U.S.C. 
§ 322. In appellees’ own words: 


“‘The necessity for considering the factors stated in 
12 U.S.C. 322 in passing on applications for branches 
is evident, not only from the clear Congressional 
pattern in enacting the provision, but also from the 
fact that those factors are essentially those which the 
legislative history would require to be considered.’’ 
(Memorandum of Points and Authorities in Support 
of Defendant’s Opposition to Plaintiff’s Cross Motion 
for Summary Judgment, p. 15). 


Thus, whatever questions of agency ‘“‘discretion’’ may 
arise under federal statutes concerned with other forms of 
agency approval, it is clear that the Board in this instance 
must operate within the confines of its authorizing statute. 


On at least two prior occasions, the Board has attempted 
to avoid judicial review of a challenged action on the 
grounds put forward here. In Peoples Bank v. Eccles, 
82 App. D.C. 126, F.2d 636 (1947), rev’d on other grounds, 
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333 U.S. 426 (1948), this Court answered such contention 
as follows (at 640): 


“The broad discretion confided to the Board of 

Governors continues only so long as it acts within its 

statutory scope. When the Board reaches the border 

of the Federal Reserve Act it must stop, for to go 

bevons would be to impinge on Congressional preroga- 
ves. 


Similarly, in Board of Governors v. Agnew, 329 U.S. 441 
(1947), the Supreme Court said (at 444): 


“The Board contends that the removal orders of the 
Board made under $30 are not subject to judicial 
review in the absence of a charge of fraud. It relies 
on the absence of an express right of review and on 
the nature of the federal bank supervisory scheme 
of which § 30 is an integral part. Cf. Adams v. Nagle, 
303 U.S. 582; Switchmen’s Union v. Mediation Board, 
320 U.S. 297; Estep v. United States, 327 U.S. 114. A 
majority of the Court, however, is of the opinion that 
the determination of the extent of the authority 
granted the Board to jssue removal orders under § 30 
of the Act is subject to judicial review and that the 
District Court is authorized to enjoin the removal if 
the Board transcends its bounds and acts beyond the 
limits of its statutory grant of authority.”’ 


These decisions make it clear that the Board’s action is 
reviewable. 


Conclusion 


This appeal is not concerned with questions of ‘sound 
banking economics” (Brief for Appellees, p. 25) or the 
‘delicate and grave responsibilities” (Brief for Appellees, 
p. 21) entrusted to the Board in other areas of their 
functioning. The only realistic issue presented is whether 
Congress, in enacting and amending Section 9 of the 
Federal Reserve Act, intended to designate the Board as 
the arbiter of the competitive effects of bank mergers 
and consolidations in all instances where the transaction 
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involves the retention and operation by a State member 
bank of the existing banking offices of a constituent bank. 
Appellant submits that its Brief makes clear that Congress 
has not done so. 


The judgment of the District Court should be reversed. 
Respectfully submitted, 
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TION OF SUPERVISORS OF STATE BANKS 


Statement of the Case 


This case concerns the merger of two banks: the Old 
Kent Bank and Trust Company, a State bank organized 
and chartered under the laws of the State of Michigan, 
and the Peoples National Bank of Grand Rapids, Michi- 
gan, a National bank chartered under the provisions of 
Federal law by the Comptroller of the Currency. 

The Agreement and Plan of Merger and/or Consoli- 
dation was approved by the Banking Commission of the 
State of Michigan on July 31, 1958 under Michigan law." 
No approval of the Comptroller of the Currency was 
required because the National bank was merged into a 
State bank. 


1 Michigan Financial Institutions Act of 1987, as amended, Sec. 
104 et seq; Mich. Stats. 487.104 et seq. Note: This brief will 
refer to the “merger” of the two banks as an abbreviation for 
the “Plan of Merger and/or Consolidation.” 


2In the Bank Conversion Act of 1950, Sections 1-4, 64 Stat. 455, 
456, 12 U.S.C.A. 214-214c, a National bank may merge into a State 
bank without the approval of the Comptroller of the Currency if, 
under State law, a state bank may merge into a National bank 


2 


The Agreement provided that Old Kent would continue 
to operate, as its branches, the main office and six exist- 
ing branches of the Peoples National Bank. 

Although conceding that it had no statutory authority 
to approve or disapprove the merger of the two banks 
the Board of Governors of the Federal Reserve E57 
asserted jurisdiction to pass upon the retention and op- 
eration of the existing offices of the Peoples National bank 
by Old Kent. It did so on the ground that Old Kent 
had elected to join the Federal Reserve System, and that 
under Section 9 of the Federal Reserve Act, State mem- 
ber banks must seek approval of the Board before they 
may “establish” branches.* 

The Board further asserted statutory authority to dis- 
approve the retention and operation of the existing of- 
fices of the Peoples National Bank by Old Kent be- 
cause of “.. . the adverse effect which the proposed trans- 
action would seem likely to have on competition in the 
area.” (J.A. 8) 

In a Declaratory Judgment action in the United States 
District Court for the District of Columbia, Old Kent 
challenged the Board’s statutory authority to take the 
action below on two grounds: first, that the Board had 
no jurisdiction whatever over the matter; and second, 
that even assuming the Board did have such jurisdiction, 
it had no authority to use as a standard of disapproval 
an alleged adverse competitive effect on other banks in 
the area. The Court sustained the Board on both points 
(J.A. 33, 34), and this appeal followed. 

As set forth in its Motion for Leave to File Brief as 
Amicus Curiae filed in this Court on July 16, 1959, the 
National Association of Supervisors of State Banks was 
founded in 1902 and has 50 members. It is composed of 
the officials of State governments responsible for the 


without approval of any State authority. Michigan law has such 
a provision. Michigan Financial Institutions Act of 1937, as 
amended in 1956, Sec. 108; Mich. Stats. 487.108. 


3 Federal Reserve Act of 1918, Section 9, 38 Stat. 259, as 
amended, 12 U.S.C.A. Sec. 821. See Appendix I. 
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supervision of State-chartered banking institutions in 
every State in the Union, except Alaska, and of such 
officials in the Commonwealth of Puerto Rico. As of De- 
cember 31, 1958, State-chartered banking institutions un- 
der their jurisdiction numbered 9,376, consisting of 8,858 
commercial banks and 518 mutual savings banks, with 
total resources in excess of 147 billion dollars. 

The Association has a keen and vital interest in the 
instant case. In its view, the effect of the Board’s action in 
the case below was to negate the approval of the merger 
or consolidation by the State Supervisor, constituting an 
unlawful invasion by the Board of the regulation of State 
banking by the State Supervisor. 

Tt was for this reason that the Association sought, and 
received, from this Court permission to file a brief as 
an amicus curiae.t The Members of the Association do 
not file in an official capacity of speaking for their re- 
spective State governments, but as a group of informed 
persons on an important question of law in which they 
have a common interest.® It is their hope that their views 
as to the law on this question can be of assistance to this 
Court in deciding this important case of first impression. 


Statutes Involved 


The principal statutory provision here involved is the 
third paragraph of Section 9 of the Federal Reserve Act 
setting forth the authority of the Board to approve the 
establishment of branches of State member banks. This 
statutory provision is set forth in Appendix I attached 
hereto as it originated in the McFadden Act of 1927, the 
Banking Act of 1933, the Banking Act of 1935, and the 
1952 amendment to the Federal Reserve Act. 


4Permission was granted by this Court by an Order entered 
July 22, 1959. 

5 The Commissioner of Banking of Michigan, in which jurisdic- 
tion this case arose, although stating that he had no objection to 
the Association seeking to appear as an amicus curiae, does not 
feel that under the circumstances it would be appropriate for him 
to become a party to the Association’s action. 
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Other pertinent statutory provisions, when cited in the 
brief, will be quoted in the text. 


SUMMARY OF ARGUMENT 


The entire pattern of the Federal Reserve Act of 1913, 
as amended, is one of express and limited grants of spe- 
cific authority to the Federal Reserve Board designed to 
achieve the money and credit controls for which the Board 
was primarily created. Congress did not intend to cre- 
ate in the Board simply another general supervisory 
authority over member banks of the Federal Reserve 
System because there were already two such bodies in 
existence—the Comptroller of the Currency exercising 
supervisory functions over National banks from whom 
they derive their charter authority, and State bank super- 
visors exercising supervisory functions over State-char- 
tered banks. To the extent, therefore, that there is no 
clear provision in the Federal Reserve Act authorizing the 
Board to assert a specific supervisory function over those 
State-chartered banks electing to join the System, Con- 
gress intended such function to be exercised by the State 
bank supervisors in their sole discretion and without a 
veto power exercised by the Board. Accordingly, the 
Board has historically been restrained by Congress and 
by the courts whenever it has sought to supply a missing 
supervisory authorization by an expanded interpretation 
of the language of the Federal Reserve Act. 

In the case below the Board disapproved the retention 
and operation by a State member bank of existing operat- 
ing branches of a National bank lawfully merged into 
the State member bank, on the sole ground of a possible 
undue competitive effect on other banks in the area. But 
the Federal Reserve Act neither contains the language 
generally found in federal statutes authorizing an agency 
to regulate competition, nor does it contain any of the 
historic and well-known standards of approval which have 
been held to embrace competitive considerations. On the 
contrary, Congress has set forth three specific standards 
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in Section 9 of the Act to be utilized in passing upon 
branch applications, all of which relate to the fitness of 
the applicant bank—its “financial condition”, its man- 
agement, and the consistency of tts “corporate powers” 
with the purposes of the Act. 12 U.S.C.A. 322. None 
of these standards can be interpreted to include the 
authorization to disapprove because of a possible com- 
petitive effect on other banks in the area, some of whom 
may not even be members of the Federal Reserve Sys- 
tem. 

In the absence of an express or implied grant of spe- 
cific authority in the Federal Reserve Act appointing 
the Board the national arbiter of bank competition, there 
must at least be a strong, unequivocal, and unambiguous 
legislative history supporting the Board’s position. Such 
is not the case. This absence of legislative history is 
particularly significant when it is recalled that Congress 
has always been clear and specific when it intended to 
authorize, or considered authorizing, Federal government 
regulatory agencies to consider the competitive effect of 
a proposed banking transaction on other banks. Further, 
it is particularly incongruous to think that Congress 
would give the Board authority to disapprove branches 
following a merger, on competitive grounds, and yet spe- 
cifically withhold any authority from the Board to pass 
upon the merger itself except in the limited circumstances 
(not present here) of a capital diminution. 12 U.S.C.A. 
1828(c) 

Even apart from the invalidity of the standard of dis- 
approval utilized by the Board—an alleged undue com- 
petitive effect on other banks in the area—the Board 
had no statutory authority to disapprove the Old Kent 
transaction on any ground whatever. 

Section 9 of the Federal Reserve Act requires Board 
approval before a State member bank may establish new 
branches. 12 U.S.C.A. 321. The Court below, relying upon 
the “ordinary usage” of words, held that when Old Kent 
began operating the former offices of the National Bank, 
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it was “clear” that ‘‘it was ‘establishing’ new branches.” 
(J.-A. 33)® 

The Association contends that these words by no means 
establish the clear and unambiguous statutory authoriza- 
tion required before the Board may exercise a supervisory 
function. Certainly the conception of Old Kent establish- 
ing “new” branches is foreign to the whole framework 
of merger and consolidation law that the business pre- 
viously operated by the constituent companies is con- 
tinued, including all rights, privileges, and franchises 
possessed by them. Further, there is no indication from 
legislative history that when Congress authorized the 
Board to approve the establishment of new branches, it 
even considered the question of the retention and opera- 
tion by a State member bank of existing branches of a 
National bank merged into the State member bank. 

Finally, and conclusively, the Board’s construction of 
Section 9 of the Act so as to assume jurisdiction over the 
Old Kent transaction is invalid because it is completely 
inconsistent with three specific statutory provisions relat- 
ing to bank mergers. 

First, Congress has said that the “resulting State bank” 
after the merger of a National bank into a State bank 
“shall be considered the same business and corporate 
entity as the national banking association ... .” (Em- 
phasis supplied.) 12 U.S.C.A. 214b. The Board has held 
below that Old Kent, the resulting State bank, must drop 
the existing branch banking business of the National bank. 

Second, Congress has said that “upon the merger or con- 
solidation of a national bank with a State member bank 
under a State charter, the membership of the State bank 
in the Federal Reserve System shall continue.” (Em- 
phasis supplied.) 12 U.S.C.A. 321. The Board has said 
in the instant case that membership of Old Kent in the 
System “shall continue” only tf Old Kent will not retain 


6 Branches are generally referred to as “inside” and “outside” 
branches—the former located within the limits of the municipality 
in which the main office is located, and the latter located outside 
such limits. 
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and operate any of the existing operating branches of the 
National bank. 

Finally, Congress has declined to give the Board any 
authority whatever over a merger or consolidation where 
a State member bank survives except in the limited cir- 
cumstance, not present here, of a capital diminution. 12 
U.S.C.A. 1828(c). But the Board, by its branch disap- 
proval in the instant case, has asserted an authority tant- 
amount to passing upon the merger itself. This is so 
because almost all merger agreements, such as the instant 
agreement, contemplate the retention and operation of 
the existing offices of the merging bank. 

For the foregoing reasons the Association believes that 
the Board acted outside of the confines of the Federal 
Reserve Act, and the decision of the Court below should 
therefore be reversed. 


ARGUMENT 


I. The Board has no statutory authority to disapprove, 
on the ground of an adverse effect on competition, 
the retention and operation by a State member bank 
of existing operating branches of a National Bank 
lawfully merged into or consolidated with the State 
member bank. 


A. The Board is a creature of Congress and its powers 
are limited to the confines of the Federal Reserve 
Act of 1913, as amended. 


In Peoples Bank v. Eccles, this Court, in passing upon 
the validity of a regulation promulgated by the Board, 
said: 


«¢.. All the Board’s power springs from the stat- 
ute. An administrative agency may have a wide lati- 
tude within which to function, and may be author- 
ized to prescribe regulations which must be observed 
by those subject to its jurisdiction. But its regula- 
tions must fall within the limits of the authorizing 
statute, and must be such as will carry into effect 
the will of Congress. (citations omitted) The broad 
discretion confided to the Board of Governors con- 
tinues only so long as it. acts within its statutory 
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scope. When the Board reaches the border of the 
Federal Reserve Act it must stop, for to go beyond 
would be to impinge on Congressional prerogatives.” 7 
This Court also found that there was not the required 
express or implied authority in the Act permitting the 
Board to take the action it did.* It also pointed out that 
the mere fact that a State bank had voluntarily elected 
to join the System, and was enjoying the benefits thereby 
derived, was no basis for arguing that the State bank is 
estopped to question, or has waived,: the invalidity of 
action by the Board not authorized by the <Act.® 
The Eccles decision sets the background for the ques- 
tion of statutory construction which is presented to this 
Court in this case. The fact that the Appellant, a State 
member bank, can resign from the System if it does not 
like the form of regulation by the Board, is a completely 
irrelevant consideration if the form of regulation by the 
Board is invalid. And the standard of judgment for de- 
termining the validity of any purported exercise of au- 
thority by the Board over State member banks is whether 
such a purported exercise of authority is expressly or 
impliedly authorized by the Federal Reserve Act. 


B. The provisions of the Federal Reserve Act did not 
authorize the Board to disapprove on the grounds 
of an adverse effect on competition. 


1. There is no express grant of authority given 
to the Board in the Act to consider the com- 
petitive effects of Old Kent type transactions on 
other banks in the area. 


The third paragraph of Section 9 of the Act sets forth 
the authority of the Board to pass upon applications of 
State member banks for branches.” 


782 App. D.C. 126, 180, 161 F. 2d 686, 640, rev’d. on other 
grounds, 383 U.S. 426 (1948). 


8 Idem. 


982 App. D. C. 126, 184; 161 F. 2d 686, 644, rev’d on other 
grounds, 338 U.S. 426 (1948). 


1012 U.S.C.A. 821. See Appendix I. 
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The fourth paragraph of Section 9 sets forth the stand- 
ards to be used by the Board in passing upon such ap- 
plication.® There are three specific standards therein 
set forth: 


“Tp acting upon such application, the Board of gov- 
ernors of the Federal Reserve shall consider 
the financial condition of the applying bank, 
the general character of its management, 
and whether or not the corporate powers exer- 
cised are consistent with the purposes of this 
chapter.”’ 

The standard of disapproval utilized by the Board in 

the instant case, however, was: 
«<,.. the adverse effect which the proposed trans- 
action would seem likely to have on competition in 
the area.” (J.A. 8) 
This was the only basis for disapproval. The Board 
was apparently concerned as to the effect of the trans- 
action on other banks in the area, by enhancing Appel- 
lant’s “dominant position” and giving it an “undue com- 
petitive advantage” over such other banks.” 

The first question before this Court, therefore, is 
whether any of the three foregoing standards can be 
read to give the Board statutory authority to consider, 
and disapprove, because of an alleged adverse competitive 
effect on other banks in the area. In this connection it 
is important to note that all banks are not members of 
the Federal Reserve System. Therefore the Board has 
asserted authority to ‘‘protect” not only banks which are 
members of the System, but also banks over which it has 
no jurisdiction whatever.” 


1212 U.S.C.A. 822. 


12 Memorandum of Points and Authorities in support of Motion 
to Dismiss, or in the Alternative, for Summary Judgment, filed 
by the Appellees in the court below, at pp. 56 and 59. 


13 Membership of State banks in the Federal Reserve System is 
strictly voluntary. 12 U.S.C.A. $21 Of the 9,874 State banks as 
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applying 
below, did not rely upon this 
its ground for disapproval. 

Obviously a possible competitive effect on other banks 
in the area has nothing to do with the “financial condi- 
tion”? of the applying bank. The Board’s decision in this 
ease was not based on any ground to the effect that 
there were so many banking facilities already in the 
area that the proposed transaction would not be a finan- 
cial success for the applying bank. Rather, as noted 
above, it was based on the ground that other banks in the 
area might be adversely effected. 

The second standard is “the general character of the 
management.” The Board did not purport to base its 
disapproval on this standard. 

The third standard is “whether or not the corporate 
powers exercised are consistent with the purposes of this 
chapter.” 

It is 0 


competition (e.g. the “substantially to lessen competition’? 
standard of the Clayton Act)2* Nor is there any inclu- 
sion of historic, well-known, standards in the federal 
statutes such as “public convenience and necessity’’ or 
“pablie interest” which have been held to embrace com- 
petitive considerations.* The reference is entirely to the 


of June 10, 1959, 7,342, or 19%, are not members. National banks 
— required by law to become members of the system. 12 U.S.C.A. 


14 Clayton Act of 1914, Section 7, 38 Stat. 781, 15 U.S.C.A. 
Sec. 18. 


15 B.g. Clarksburg Pub. Co. v. Federal Communications Commis- 
sion, 96 U.S. App. D.C. 211, 225 F.2d 511 (1955) ; interpreting 
Section 309 of the Comm! ications Act of 1984, 48 Stat. 1085, as 
amended, 47 U.S.C.A. 309. 


abl 


“eorporate powers” of the applicant bank and the re- 
quirement that ifs “corporate powers” must conform with 
the “purposes of the Act.” ae 


State statutes relating to branches 
branch banking.” Some State stat- 
tion of the competitive 

banking facilities in the 


lished in such city 
Anno., 1957 Supp., 
Carolina statute provi 
volume of business and 
nity is sufficient to assure 
branch and of the existing 
Gen. Stat. of North Carolina, 1957 Supp., 
supplied) 
Other statutes use the historic and well known standard of 
and necessity” or “public interest.” Arizona 
sec. 6-223; Cal. Financial Code Anno., 
., Title 5, sec. 770; Ky. 
Revised Stat. of Maine, 


1959 Supp. 
These standards, 


in the area. 

(New Bank Application). 

154 Neb. 354, 47 N.W. 2d 919 (1951) ¢ 
plication) 

Some states which do not specifically provide any explicit stand- 
ards in the branch banking provisions of the statute, have a 
“puilt in” statutory protection of other banks in the area where a 
proposed ‘branch is to be located by requiring the “consen ” of 
such other banks, Idaho Code, 1967 Supp., sec. 26-1001; by prohibit- 
ing branches in areas where there are already banking institutions, 
Arkansss Stat. 1947 Anno., sec. 67: 319; Gen. Stat. of Conn., Re- 
vision of 1958, sec. 36-59; La. Revised Stat., 1950, Title 6, sec. 54; 
N. M. Stat. 1958, sec. 48-2-17; S. D. Code of 1989, sec. 6.0402; 
Revised Code of Wash., 1958, sec. $0.40.020; or by prohibiting 
branches in cities of limited population, Code of Ga. Anno., Acts 
of 1929, pp. 214-215; Oregon Revised Stat., 1958, sec. 714.050. 
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Farther, the Board did not, as it could not, cite a 
single effective provision of the Federal Reserve Act to 
the court below indicating that one of the “‘purposes’’ of 
the Act, with which the “corporate powers’’ of an apply- 
ing bank must be consistent, was to authorize the Board 
to consider a possible adverse competitive effect on other 
banks in the area. 

In view of the foregoing, the Association submits that 
the Board’s purported exercise of statutory authority in 
the case below does not meet the first requirement of the 
Eccles case, supra, namely, an express grant of author- 
ity. Congress has prescribed three specific standards of 
fitness of an applicant bank in the fourth paragraph of 
Section 9 which the Board must apply in passing upon 
branch applications. None of these three standards con- 
tain an express provision to consider a possible adverse 
competitive effect on other banks in the area. 

Accordingly, attention should now be turned to the 
question of whether the authority asserted by the Board 
can be implied from the provisions of the Act. 


2. The pattern of express and limited grants of 
specific authority im the Act precludes any im- 
plication of the broad and general supervisory 
authority asserted by the Board wm this case. 
Indeed, the Board has been consistently re- 
stratned in amy effort to exercise supervisory 
authority not spectfically set forth m the Act. 


In the court below the sole argument which the Board 
advanced based upon the provisions of the Act to sup- 
port its disapproval on the ground of an alleged adverse 
competitive effect on other banks in the area was that 
one of the purposes of the Act set forth in the non- 
enacted Preamble to the Act was “. . . to establish a 
more effective supervision of ‘banking in the United 
States... .7%7 


17 The Preamble reads: “An Act to provide for the establish- 
ment of Federal reserve banks to furnish an elastic currency, to 
afford means of rediscounting commercial paper, to establish a 
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The effect of the reliance by the Board upon the fore- 
going quoted provision from the Preamble of the Act in 
support of the specific action which it took in this case 
is, of course, a sweeping assertion of apparently unlim- 
ited supervisory authority over all State member banks 
over and beyond the specific authority spelled out in the 
Federal Reserve Act. As such, the Board’s position is 
clearly invalid. 

Thus in Section 11 of the Act (12 U.S.C.A. 248)) 
Congress did give the Board an express grant of author- 
ity “to exercise general supervision over .. - Federal Re- 
serve Banks,” newly created by the Act2® It did not give 
the Board any such “general supervision” over State 
member banks which elected to joim the System. 

Further, the implication of any such general super- 
visory authority over State member banks is thoroughly 
inconsistent with the pattern of express and limited 
grants of authority which Congress followed throughout 
the Act. 

Thus in paragraph 13 of Section 9 (12 U.S.C.A. 330), 


Congress stated that State member banks are subject 
to “the provisions of this section” (9) and “those of this 
Act which relate specifically to member banks ... ” 
(Emphasis supplied.) This paragraph goes on to provide 


“Subject to the provisions of the Act and to regula- 
tions of the Board made pursuant thereto, an bank 
becoming a member of the Federal Reserve System 
shall retain its full charter and statutory rights as 
a State bank or trust company, and may continue to 
exercise all corporate powers granted to it by the 
State in which it was created” (subject to certain 
restrictions on discounts). (Emphasis supplied) 


more effective supervision of banking in the United States, and 
for other purposes.” 38 Stat. 251 (1918) As noted above, the 
Preamble was never enacted by Congress and, therefore, is not an 
effective provision of the Act. 


18 The “Federal Reserve Banks” established by the Act were 
“pankers’ banks,” See H. Rep. No. 69, 68rd Cong. 1st Seas., p. 16 
(1918), and are to be distinguished from “member” banks. 
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Farther, in at least two amendments to the Act since 
1913, Congress has limited the authority of the Board to 
issue regulations to the framework of the Act itself to 
prevent any exercise of general supervisory powers out- 
side the scope of the express provisions contained therein. 

Thus from 1924 to 1927, during which time the Board 
had no specific statutory authority to pass upon branches 
of State member banks, the Board had a regulation in 
effect which conditioned membership by State member 
banks in the System upon an agreement to secure Board 
approval prior to establishing any branch office.* The 
Board felt it had the statutory authority to promulgate 
this regulation because the Act purportedly “. . . clothed 
this Board with certain discretionary powers over the mem- 
ber banks in order that, amongst other things, it should 
have the duty of seeing that the ‘corporate powers exer- 
cised are consistent with the purposes of this Act.’” ® This 
condition was considered by Senator Carter Glass as a 
“asurpation of legislative functions.”** Accordingly, as 
is set forth by this Court in considerable detail in the 
Eccles case, supra, the first paragraph of Section 9 was 
amended in 1927 to restrict the Board’s power to impose 
conditions of membership only as to matters set forth 
specifically in the provisions of the Federal Reserve Act.7 

An earlier instance of Congressional intent to limit 
the supervisory. authority of the Board to matters spe- 
cifically set forth in the Act occurred in 1917 (40 Stat. 
233). Paragraph 9 of Section 9 (12 U.S.C.A. 327) was 
amended by limiting “the regulations of the Board of 
Governors” to those made pursuant to the Act. 

Finally, in instances where the Board has sought to 
exercise a general supervisory authority over State mem- 


191924 Annual Report of the Board, p. 259. 
201923 F.R. Bull., p. 1255. 


21 Hearings before the Senate Banking and Currency Committee 
on S. 1782 and H.R. 2, 69th Cong., 1st Sess. at page 123 (1926). 


2282 App. D.C. 126, 161 F. 2d 686, 641. 
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ber banks outside of the specific provisions of the Act, 
it has been restrained. 

Thus in 1947 as noted at pages 7 and 8, supra, this 
Court held in the Eccles case that the Board did not have 
such supervisory control over a State member bank that it 
could condition membership upon a withdrawal if a cer- 
tain bank holding company acquired an interest therein. 
It was not until 1956 that Congress gave the Board spe- 
cific power to deal with bank holding companies.” 

In 1928 the Attorney General of the United States 
ruled that the Board had no authority to prohibit the 
purchase of bank stock by a State member bank, stat- 
ing that “. . . the Board cannot by such regulations or 
conditions extend the operation of the Act beyond the 
import of its clear language.” (Emphasis supplied.) 35 
Op. A.G. 449, 453, 454 (1928). It was not until 1933 
that Congress specifically prohibited State member banks 
from purchasing stock in another bank.* 

In view of the foregoing, the Association submits that 
there is no provision in the Federal Reserve Act which 
can possibly justify the Board’s conclusion, drawn from 
the Preamble, that it has such a general supervisory con- 
trol over State member banks as to supply missing su- 
pervisory powers not specifically spelled out in the Act. 
On the contrary, the provisions of the Act demonstrate 
a pattern of express and limited grants of supervisory 
authority. The non-enacted Preamble can only be said 
to express a policy of supervision to the extent such 
supervision is specifically authorized in the provisions 6f 
the Act. 

Accordingly, in the absence of any reference whatever 
in either the language of the “standards” paragraph of 
Section 9, or in any other provision of the Act, expressly 
or impliedly authorizing the Board to disapprove a 
branch on the grounds of a competitive effect on other 


28 Bank Holding Company Act of 1956, Section 2, 70 Stat. 133, 
et seq. 12 U.S.C.A. 1841 et seq. 


2412 U.S.C.A. 385. 


16 


banks, the Board did not have the statutory authority 
to base its disapproval in the case below on the grounds 
of “*. . . the adverse effect which the proposed transac- 
tion would seem likely to have on competition in the 
area.”’ 


C. There is nothing in the background or legislative 
history of the Federal Reserve Act supporting the 
Board’s disapproval on the grounds of an adverse 
effect on competition. 


The Association will attempt below to give the Court 
a survey of the legislative history of all of the provi- 
sions of the Act which can be considered as bearing on 
this question. It submits that there is nothing here which 
can be relied upon to support the Board’s disapproval 
on the grounds of an alleged adverse competitive effect 
upon other banks in the area. 


1. The “standards” paragraph of Section 9 
The legislative history of the “standards” paragraph 


of Section 9, passed in its present form by Congress 
in 1917, shows that the Board was concerned with bank- 
ing standards relating to the solvency and fitness of an 
applicant bank. There is not a word in the legislative 
history which can be said to even imply that in passing 
upon an application filed by an applicant State member 
bank the Board must consider the competitive effect of 
the grant of the application on other banks in the area. 
This point will now be demonstrated. 

Section 9 of the Federal Reserve Act relating to the 
admission of State banks as members into the System, 
as originally enacted in 1913,% had two problems. First, 
it contained some rather restrictive provisions on bank- 
ing activities in which member banks could engage. Sec- 
ond, it provided for the promulgation of rules and reg- 
ulations to be adopted by the Board which would be bind- 
ing on State member banks without any indication of 


2588 Stat. 259, 12 U.S.C.A. 321 


how far such rules and regulations could go. Conse- 
quently, by 1917, out of all of the State banks and 
trust companies, only 35 had entered the System and re- 
tained their State charter.* 

The foregoing problems are described in detail in the 
1916 Annual Report of the Board. The Board there sug- 
gested that the statutory language of Section 9 was per- 
haps too broad. Thus it said at pages 20-21: 


“. . The Board does not feel that it is one of the 
functions to undertake to restrict State banks or 
trust companies in the exercise of banking or trust 
company powers as defined by the laws of the State 
in which they are created. In passing upon the 
applications of State banks and trust companies, how- 
ever, the Board holds that it is its duty to admit 
only those institutions which are solvent and sound 
and whose membership will not constitute an element 
of weakness in the system. (Emphasis supplied) 


These problems were presented to Congress and in 
the Act of June 21, 1917, Section 9 of the Federal Re- 


serve Act was completely amended, and the ‘‘standards’’ 
of paragraph four were added. The Senate Committee 
report on the revisions to Section 9 read as follows: 


“Section 9 amends very materially the provision 
of the Federal reserve act relating to the member- 
ship of State banks and trust companies. Under the 
existing statute these institutions have evinced little 
willingness to become members of the Federal Re- 
serve System owing to the duplication of examina- 
tions which membership would entail; to certain re- 
strictions with respect to discounts and to the fact 
that the regulations of the Federal Reserve Board 
touching other matters are transitory and not em- 
bodied in the statutes. Section 9 modifies these fea- 
tures of the law with a view to making the system 
more inviting to State banks and trust companies, 
many of which have signified a desire to join the 


2655 Cong. Rec. 1587, 65th Cong., 1st Sess. (1917). See, also, 
1916 Annual Report of the Board, p. 19, noting that only 6 State 
banks had joined during 1916. 
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system in the event of such alterations as are here 
proposed.” S. Rep. No. 35, 65th Congress, 1st Sess., 
p. 3. 

From the foregoing recitation of the purposes and leg- 
islative history of the fourth paragraph of Section 9 of 
the Act, it must be concluded that Congress was simply 
concerned with the fitness of an applicant bank to be a 
member of the System. There is nothing which even sug- 
gests that in redrafting Section 9 Congress intended the 
Defendants to act as the national arbiter of bank com- 
petition. 

This “standards” provision, as discussed above, was 
drafted in 1917 at a time when the Board had no authority 
to pass on branches of State member banks and, therefore, 
was applicable entirely to applications for admission into 
the System. It was not changed at the time Congress 
authorized the Board to pass on applications of State 
member banks to establish “outside” branches in 1935,77 
or “inside” branches in 1952.2 Had Congress intended 
that any new or different standards should be applica- 
ble to applications for branches than had previously been 
applied in applications for membership in the System, 
it would have said so. It did not do so, but rather left 
the standards exactly as they were. This fact demon- 
strates Congressional intent not to superimpose any su- 
pervisory authority by the Board over that exercised by 
State bank supervisors with regard to branches except in 
limited instances relating to the fitness of an applicant 
State bank to be a member of the System. Clearly the 
competitive effect of a proposed branch on other banks in 
the area, some of which may not even be members of the 
System, is not such a standard. 


2. The branch approval provisions of Section 9. 


Since there is nothing in the legislative history of the 
fourth paragraph of Section 9 setting forth the stand- 


27 Section 338, 49 Stat. 721, 12 U.S.C.A. 321. 
28 Section 2(a), 66 Stat. 688, 12 U.S.C.A. 321. 
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ards to be applied by the Board in passing upon branch 
applications which justifies the ground upon which the 
Board based its disapproval in the case below, attention 
should now be turned to the legislative history of the 
third paragraph of Section 9 which sets forth the scope 
of the Board’s authority to pass upon branch applica- 
tions. 

Between 1913 and 1927 there were no provisions in 
the Federal Reserve Act relating to branches of State 
member banks. Such branches could be established by 
State member banks if in accordance with State law. 

The McFadden Act of 1927 amended Section 9 to pro- 
hibit the establishment of any branches, other than “in- 
side” branches, after the date of enactment of the amend- 
ment.” At the same time National banks were author- 
ized to establish “inside” branches? As will be noted 
shortly, this legislation was passed in order to place 
National banks (which were then prohibited from es- 
tablishing branches) and State member banks on a com- 
petitive par. 

By the Banking Act of 1933, Section 9 was further 
amended so as to allow State member banks to once 
again establish “outside” branches if authorized under 
State law.*2 National banks were authorized, at the same 
time, to establish “outside” branches to the extent that 
State law in the State in which they operated authorized 
State banks to establish such branches.” 

By the Banking Act of 1935, Section 9 was further 
amended so as to require Board approval of the estab- 
lishment of “outside” branches.* No such authority was 


29 Section 9, 44 Stat. 1229, 12 U.S.C.A. 321. 

30 Section 7, 44 Stat. 1228, 12 U.S.C.A. 36. 

31 Section 5(b), 48 Stat. 164, 12 U.S.C.A. 321. 
2 Section 23, 48 Stat. 189, 190, 12 U.S.C.A. 36. 


33 The Report of the House Banking Committee described this 
action as the correction of a “technical error” in the Banking Act 
of 1933 insofar as the amendments therein could be considered 
as requiring approval of the Comptroller, rather than of the 
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to consider the competitive effect of such branches on 
other banks in the area. 

In the Association’s view the Board has completely mis- 
construed the Congressional discussion of “competition” 
with regard to these Acts. The questions with which 
Congress was there concerned were (a) whether there 
should be an equality of opportunity between State mem- 
ber banks and National banks in the matter of estab- 
lishing branches, and (b) whether statutory authority to 
establish “outside” branches would have an adverse ef- 
fect upon the smaller unit banks, largely State banks. 
These questions were resolved in the McFadden Act of 
1927 and the Banking Act of 1933. The discussion of 
“competition” in connection with the resolution of these 
two questions, however, nowhere indicated a Congres- 
sional intent that the Board would have a continuing 
control over bank competition in passing upon an appli- 
cation of a State member bank to establish branches. This 
fact will now be demonstrated. 

Prior to 1927, as indicated above, National banks were 
not authorized to establish branches, whereas State banks 
could do so if their State laws so provided. The Board 
was of the opinion that this situation gave those State 
member banks having branch authority under their re- 
spective State statutes a competitive advantage over 
National banks2* Similarly the Comptroller of the Cur- 
rency also urged the expansion of National bank branch 
authority in order that National banks might have a com- 
petitive equality with State banks, expressing the fear 
that unless such competitive equality were established, 
National banks would convert to State banks in States 
which permitted branch banking.” 

Congress squarely faced this problem in the McFadden 
Act of 1927. It expanded the branch banking authority 
of National banks to include “inside” branches, where 
authorized by State law, and simultaneously restricted 


381918 Annual Report of the Board, p. 83; 1923 F.R. Bull. pp. 
1255-1256. 


39 See 1922-1925 Annual Reports of the Comptroller. 
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the branch bank expansion of State member banks to “in- 
side” branches. The purpose of this legislation, as dem- 
onstrated by the Report of the House Banking and Cur- 


rency Committee, was to equalize the branch powers of 
National and State member banks: 


“The enactment of this bill into law will put new 
life into the national banking system. The cumula- 
tive effect of its provisions will produce a situa- 
tion in the Federal reserve system where the rights 
of national banks will be more nearly on a par with 
those of the State member banks. .- - & 

This legislative history of the McFadden Act, of course, 
is no support whatever for the proposition that Congress 
intended the Board to consider competitive factors in 
passing upon branch applications. The sole purpose of 
the legislation, as indicated above, was to place National 
banks and State member banks on an equal footing. 

The McFadden Act of 1927 ended, for the time being, 
the struggle over competitive equality of National and 
State banks in branch banking authority. The issue of 
branch banking was not dead, however, because in his 
Annual Reports for 1929, 1930, 1931 and 1932, the Comp- 
troller of the Currency, who supervises National banks, 
argued vigorously for the further expansion of the au- 
thority of National banks to establish branches. His argu. 
ment, as stated in hearings before the Subcommittee of 
the Senate Committee on Banking and Currency in 1931, 
was that most bank failures had been small banks located 
in rural communities; that banks in nearby towns which 
were stronger and more efficient had drawn business 
away from the smaller banks; that the smaller banks, 
so weakened, had been unable to resist financial ad- 
versity; and that the situation could be partially cor- 
rected by a system of branch banking whereby larger 
banks could place resources into the small communities.” 


40H. Rep. No. 83, 69th Cong., 1st Sess., pp. 6-7 (1926). 


41 Hearings before Subcommittee of the Senate Committee on 
Banking and Currency pursuant to S. Res. 71, 71st Cong., 3rd 
Sess., pp. 7, 16 (1981). 
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In 1932 the Senate Banking and Currency Committee 
reported out a bill, S. 4412, which adopted his views.“ 
In its Report, under the section entitled “Insolvency of 
Banks,” it expressed concern over recent bank failures 
and stated that “a larger experiment with branch bank- 
ing is deemed essential.” ** It concluded: 

“Specifically, what is proposed is the grant of power 
to establish branches of national banks not merely 
in the towns and cities in which they are located but 
also outside of such limits at any point within the 
borders of the State, in which they exist, regardless 
of State laws.””** (Emphasis supplied) 

This proposal to expand the branch banking authority 
of National banks was opposed vigorously in the Minority 
Report. It was said that the “placing of more power 
in the National banking system is dangerous,” “* and that 
an expansion of National bank branching was “. . . part 
of a preconceived plan for the elimination of the unit 
State bank... .”*7 Fear for the existence of the dual 
banking system itself was expressed.“ 

On the floor of the Senate vigorous objection was also 
made to the extreme competitive imbalance in favor of 
National banks which would exist, if the proposed bill 
were passed, whereby National banks would be allowed to 
have branches in States where State law did not permit 
State banks to have branches. The bill passed the Sen- 
ate only after an amendment was adopted, proposed by 


42. Rep. No. 584, 72nd Cong., Ist Sess., p. 11 (1982). 
48 Idem. 


# Idem. 


45S. Kep. No. 584 (Part II, Minority Views), 72nd Cong., 1st 
Sess. (1932). 


46 Tdem., p. 5. 
47 Tdem., p. 4. 
48 Idem., p. 1. 


4975 Cong. Rec. pp. 9890, 18,002 (1932); 76 Cong. Rec. pp. 
1449, 1997, 2079, 2080, 2090, 2205, 2206 (1982). 
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Senator Bratton and modified by Senator Wheeler, where- 
by National banks could establish branches only “if such 
establishment and operation are at the time expressly au- 
thorized to State banks by the law of the State in ques- 
tion and subject to the restrictions as to location imposed 
by the law of the State on State banks.” This amended 
pill did not pass the House prior to the expiration of 
the Seventy-second Congress. 

The 1933 legislation originated in the House with H.R. 
5661. That bill proposed no change in the bank branch 
provisions as established by the McFadden Act of 1927. 
When that bill reached the Senate, S. 1631 was substi- 
tated for H.R. 5661. S. 1631, as reported out by the 
Senate Banking and Currency Committee, set forth the 
same reasons for the necessity of the expansion of Na- 
tional bank branch authority as contained in its report 
of the prior year, discussed above, but this time limited 
its proposed expansion in accordance with the floor amend- 
ment of Senator Bratton. It was eventually passed as 
part of the Banking Act of 1933, substantially as re- 
ported. 

The whole tenor of the Congressional debate on the 
Banking Act of 1933 was thus related to the effect of the 
expansion of the branch banking authority on small unit 
banks, largely State banks, and the maintenance of the 
principle of competitive equality between National and 
State member banks in branch banking authority which 
had been established by the McFadden Act of 1927. The 
latter question was decided in 1932 by the failure of the 
proposed Senate bill to pass, which would have given Na- 


8076 Cong., Rec. 1997, 2205, 2208, 2517 (1982). 
518, Rep. No. 77, 78rd Cong., 1st Sess. on S. 1631, p. 11 (1933). 


82In Conference, the language of the Bratton amendment was 
changed fo read, as it now reads: “if such establishment and 
operation are at the time authorized to State banks by the statute 
law of the State in question by language specifically granting such 
authority affirmatively and not merely by implication or recogni- 
tion... .” H. Rep. No. 254, 78rd Cong., 1st Sess., p. 29 (1933), 
48 Stat. 189, 190, 12 U.S.C.A. 36(c). 
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tional banks the authority to establish branches regardless 
of State law, and thus an advantage over State banks by 
being able to establish branches where State law for- 
bade the establishment of branches to State banks. The 
rest of the debate turned upon the need for the expan- 
sion of National bank branch authority. When this ques- 
tion was decided affirmatively, Section 9 of the Federal 
Reserve Act was amended to give State member banks 
authority to establish “outside” branches merely as a 
collateral matter in order to maintain competitive equal- 
ity with the expanded branch banking authority granted 
the National banks. That Congress attached no other 
significance to this expansion of authority of State mem- 
ber banks is indicated by the fact that the proposed 
amendment is not even commented upon in either the 
Senate or House Report.™ 

In view of the foregoing, the Association submits that 
the legislative history of the various banking laws relat- 
ing to the establishment of branches is utterly devoid of 
a demonstrable Congressional intent, as claimed by the 


Board, to consider the competitive effect on other banks 
in the area in passing upon branch applications of State 
member banks. 


3. Other provisions of the Federal Reserve Act. 


In the preceding two sections the Association has 
shown that the legislative history of the third paragraph 
of Section 9 authorizing the Board to approve the es- 
tablishment of branches of State member banks, and of 
the fourth paragraph of Section 9 setting forth the 
standards to be applied in passing upon applications for 
such branches, does not demonstrate a Congressional in- 
tent to make the Board the national arbiter of bank 
competition. 

88 See Hearings before a Subcommittee of the Senate Banking 


and Currency Committee on S. 4115, 72nd Cong., 1st Sess., pp. 
419-420 (1932). 


%S. Rep. No. 77, 78rd Cong., 1st Sess. (1933) ; H. Rep. No. 150, 
78rd Cong., 1st Sess. (1933). 
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A broader analysis of the background and purposes of 
the Federal Reserve Act will underline this conclusion. 

Prior to 1863, except for the brief period that the first 
and second Banks of the United States were in existence, 
all banks were state-chartered.* In that year Congress 
passed the National Bank Act thereby giving rise to the 
dual system of banking—State-chartered and National 
banks. The principal purposes of the establishment of 
National banks were to create an official depository for 
the Federal government and to replace State bank notes 
as the country’s circulating medium with notes issued by 
banks under Federal charter and secured by Federal 
obligations. 

‘As demonstrated by various financial panics in the en- 
suing years, the absence of a central regulatory force 
resulted in instances of over-expansion of credit, un- 
availability of bank reserves when necessary, inelastic 
currency, and difficulties in handling Government funds 
without credit disturbance.*? In 1908, following the panic 
of 1907, Congress created a National Monetary Com- 
mission to investigate the subject. 

These problems were considered at great length by 
Congress, finally resulting in the Federal Reserve Act 
of 1913, establishing the Federal Reserve System which 
differs in many important respects from the central banks 
of other countries, but is substantially along the same 
line.® 

85 For a history of banking in the United States, see Banking 


Studies, pp. 5-27 (1940), a series of papers by the staff of the 
Federal Reserve Board. 


% Raichic v. Federal Reserve Bank, 34 F. 2d 910, 912 (2nd Cir. 
1929) (Opinion of Judge Augustus Hand); “Banking Studies” op. 
cit., footnote 55, supra, at page 25. 


87 Idem. 


88 See Rep. National Monetary Commission, pp. 6-9 (1912) enu- 
merating deficiencies in the banking system prior to the establish- 
ment of the Federal Reserve Board. 


59S. Rep. No. 69, 68rd Cong., 1st Sess., p. 10 (1918) ; “Banking 
Studies,” op. cit., footnote 55, supra, at page 26. 
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Anyone who reads the legislative history of the Act 
itself must reach the conclusion that the principal rea- 
sons for the passage of the Act lay in the fields of mone- 
tary and credit control to meet the problems outlined 
above, and not the imposition of a super-supervisory 
agency duplicating the supervisory functions already ren- 
dered by the Comptroller and the State Supervisors of 
Banks. Thus the House Committee on Banking, in re- 
porting out the bill which became the Federal Reserve 
Act said that it was 


“¢ . . firmly of the opinion that any effective leg- 
islation on banking must include the following fun- 
damental elements, which it considers indispensable 
in any measure likely to prove satisfactory to the 
country : 


“J. Creation of a joint mechanism for the ex- 
tension of credit to banks which possess sound as- 
sets and which desire to liquidate them for the pur- 
pose of meeting legitimate commercial, agricultural, 
and industrial demands on the part of their clientele. 

“2. Ultimate retirement of the present bond- 
secured currency, with suitable provision for the ful- 
fillment of Government obligations to bondholders, 
coupled with the creation of a satisfactory flexible 
currency to take its place. 

3. ovision for better extension of American 
banking facilities in foreign countries to the end 
that our trade abroad may be enlarged and that 
American businessmen in foreign countries may ob- 
tain the accommodations they require in the conduct 
of their operations. 

“Beyond these cardinal and simple propositions 
the committee has not deemed it wise at this time to 
make any recommendations, save that in a few par- 
ticulars it has suggested the amendment of existing 
provisions in the national bank act, with a view to 
parang ena that measure at points where experi- 
ence shown the necessity of alteration.” © 


Nor is there any indication in the legislative history 
that any control over the competitive effect of proposed 


oH. Rep. No. 69, 68rd Cong., 1st Sess., p. 16 (1918). 
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transactions of State banks electing to become members 
of the System was necessary to carry out these pur- 
poses. Thus the House Banking and Currency Commit- 
tee Report lists some 42 “‘chief powers’? granted to the 
Board to implement the purposes of the Act which con- 
tains a number of supervisory functions.” Not one of 
these relates to bank competition. 

The Association submits that the foregoing legislative 
history, along with the specific legislative history of the 
third and fourth paragraphs of Section 9 set forth earlier 
in this brief, is utterly devoid of any Congressional in- 
tent to empower the Board to control bank competition. 
No such authority was required to implement the pur- 
poses of the Act. Accordingly, in accordance with the 
frequently and affirmatively expressed Congressional in- 
tent to preserve the integrity of the dual banking sys- 
tem, Congress did not give the Board supervisory author- 
ity over this matter already being competently handled 
by State Bank Supervisors with a better knowledge of 
local conditions. 


D. The application of other rules of statutory con- 
struction to the Federal Reserve Act demonstrates 
that the Board had no basis for ita disapproval on 
the ground of an adverse effect on competition. 


1. Congress has been clear and specific when tt 
has tended to authorize, or consider author- 
izing, Federal government regulatory agencies 
to consider the competitive effect of a proposed 
banking transaction on other banks m the area. 

The Clayton Act of 1914, Section 7, 38 Stat. 731, 15 
U.S.C.A. 18, which prohibits any corporation from aequir- 
ing the stock of another where the effect may be substan- 
tially to lessen competition, is applicable to banks. Sec- 


61¥dem., p. 11. 


2 Transamerica Corp. V. Board of Governors, 206 F. 24 168 (8rd 
Cir. 1953), cert. denied $46 U.S. 901 (1958). 
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tion 11 of that Act vests responsibility for enforcing the 
prohibition against stock acquisitions by banks concurrent- 
ly in the Board and in the Justice Department. 

Because most mergers, consolidations, and assumption 
of assets involving National and State banks are through 
asset acquisitions, rather than stock purchase, the Clay- 
ton Act has not been effective with regard to bank mer- 
gers.“ This is so because National and State member 
banks are prohibited from acquiring stock in other 
banks,* and most State laws prohibit State-chartered 
banks from acquiring the controlling stock in another 
bank. 

Consequently Congress has recently specifically ad- 
dressed itself to the question of the regulation of bank 
competition. 

In 1950 the question was considered of whether to 
amend Section 7 of the Clayton Act to cover asset ac- 
quisitions, as well as stock acquisitions. Although bank 
asset acquisitions were considered in early stages of this 
legislation,” the law, as finally passed, only prohibited 
mergers of corporations subject to the jurisdiction of 
the Federal Trade Commission. 

In 1952 the Antitrust Subcommittee of the Committee 
on the Judiciary issued an extensive report on “Bank 
Mergers and Concentration of Banking Facilities,” and 
recommended legislation directed at curbing the expan- 
sion of bank holding companies and of bank mergers.” 


15 U.S.C.A. 21. 

4S. Rep. No. 2588, 84th Cong., 2nd Sess., p. 4 (1956). 
65 12 U.S.C.A. 24, 335. 

6S. Rep. No. 2588, 84th Cong., 2nd Seas., p. 4 (1956). 
67 H. Rep. No. 1417, 84th Cong., 1st Sess. 3 (1955). 


¢8 “Celler-Kefauver Antimerger Act” of 1950, 64 Stat. 1125, Slst 
Cong., 2nd Sess., 15 U.S.C.A. 18 (1950). 


6° House Committee Print, House Committee on the Judiciary, 
82nd Cong., 2nd Sess. p. 49 (1952). 
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In the following years, hearings were held on legisla- 
tion directed to curbing bank holding companies leading 
up to the “Bank Holding Company Act of 1956.” The 
Senate Report on that legislation pointed out that “... 
adequate safeguards should be provided against undue 
concentration of control of banking activities.” ™ This 
legislation provided, for the first time, a comprehensive 
control of bank holding companies.” 

In the 84th Congress (1955-1956) and the 85th Con- 
gress (1957-1958), numerous bills were introduced, and 
hearings held, on the question of bank mergers. These 
bills were of two general types. One type (the so-called 
“<Celler’”’ bill) was designed to amend Section 7 of the 
Clayton Act to include bank asset acquisitions. The other 
type (the so-called “Fulbright”’ bill) was designed to 
amend Section 18(c) of the Federal Deposit Insurance 
Act so as, inter alia, to give the Board control over all 
bank mergers where a State member bank survived 
whether there is a capital diminution or not, and to au- 
thorize the Board to consider specifically, as one factor 
in passing upon such mergers, whether it would “lessen 
competition unduly or tend unduly to create a monopoly.” 


7070 Stat. 188, et seq., 12 U.S.C.A. 1841 ef seq. 
71S. Rep. No. 1095, 84th Cong., 1st Sess. (1955). 


72 Under Section $(a) of the Act, Federal Reserve Board ap- 
proval is required for (1) a company to become a bank holding 
company by acquiring 25% of the voting shares of two or more 
banks; (2) a bank holding company to acquire ownership or con- 
trol of more than 5% of the voting shares of a bank; (3) a bank 
holding company to acquire substantially all of the assets of 2 
bank; or (4) any bank holding company to merge or consolidate 
with another bank holding company. Section $(c) sets forth the 
factors to be considered by the Board in passing upon an acqui- 
sition, merger, or consolidation, and includes whether or not the 
effect of such acquisition, merger, or consolidation would be to 
expand the size or extent of the bank holding company system 
beyond limits consistent with the preservation of competition in 
the field of banking. 
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In 1956, 1957, and again early in 1959," the Board 
appeared before Congressional committees to support the 
Fulbright-type legislation which has not yet been adopted. 

In the foregoing legislation, and proposed legislation, 
Congress has indicated that when it wishes to speak on 
the subject of the competitive effect of a proposed bank- 
ing transaction on other banks in the area, it can do so 
specifically, clearly, and forcefully. Under these circum- 
stances, the fact that there is no demonstrable intent of 
Congress either in the provisions of the Federal Reserve 
Act or its legislative history supporting the Board’s posi- 
tion that it might disapprove in the instant case on the 
grounds of “. . . the adverse effect which the proposed 
transaction would seem likely to have on competition 
in the area,” is, in itself, reason for concluding that the 
Board acted outside of its statutory authority.” 


7 The Board testified that “Legislation of this kind . . . would 
effectively accomplish the basic objective of providing means for 
controlling bank mergers and preventing undue lessening of com- 
petition in the banking field through that means.” Hearings before 
a Subcommittee of the Senate Committee on Banking and Cur- 
rency on S. 3911, 84th Cong., 2nd Sess., p. 9 (1956). The bill was 
favorably reported out by the Senate Committee. S. Rep. No. 2583, 
84th Cong., 2nd Sess. (1956), passed the Senate on July 25, 1955, 
but did not pass the House. 


% The Board testified that the proposed legislation would fill a 
“gap in provisions of the present law.” Hearings before a Sub- 
committee of the Senate Committee on Banking and Currency on 
the Financial Institutions Act of 1957, 85th Cong., 1st Sess., pt. 2, 
p. 868 (1957); Hearings before the House Banking and Currency 
Committee, 85th Cong., 1st Sess, pt. 1, pp. 22-23 (1957). The 
Financial Institutions Act, with this provision was favorably re- 
ported out by the Senate Banking Committee on Banking and Cur- 
rency, S. Rep. 2588, and passed the Senate, but died in the House 
Banking and Currency Committee. 


7 Hearings before the Senate Committee on Banking and Cur- 
rency on S. 1062, 86th Cong., Ist Sess., pp. 62 et al. The bill was 
favorably reported out by the Senate Committee. S. Rep. No. 196, 
86th Cong., Ist Sess. (1959), passed the Senate on May 14, 1959. 
It has not passed the House. 


76 In the court below the Board endeavored to distinguish these 
“anti-trust” statutes from the type of competitive considerations 
which it asserts are called for in passing upon a branch applica- 
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2. The Board's interpretation of its statutory au- 
thority im this case is inconsistent with the very 
limited authority which it has to pass on mer- 
gers pursuant to the provisions of Section 18(c) 
of the Federal Depostt Inswrance Act. 


In 1950 Congress provided that the Board might ap- 
prove or disapprove a merger oF consolidation of an 
insured bank into or with a State member bank, if, but 
only if, the resulting State member bank will have a 
capital stock less than the aggregate capital stock of the 
merging or consolidating institutions or a surplus less 
than the aggregate surplus of the merging or consoli- 
dating institutions.” Accordingly, in the absence of a 
merger involving a capital diminution, there is no statu- 
tory authority pursuant to which the Board may super- 
impose their approval of a merger on that required by 
State law from the State Bank Supervisors. 

The Association contends that the Board’s construc- 
tion of Section 9 of the Federal Reserve Act is completely 
inconsistent with the provisions of Section 18(c) of the 
Federal Deposit Insurance Act quoted above. 

The Board contends that under the “standards” clause 
of Section 9 of the Federal Reserve Act Congress has 
authorized the Board, in passing upon the retention and 
operation by a State member bank of existing operating 
branches of a National bank merged into the State mem- 
ber bank, to disapprove the transaction on the grounds 
that there might be an adverse competitive effect upon 
other banks in the area. Yet, in the only specific author- 


tion. The Association is unable to understand this argument. The 
Board based its disapproval in this case on the grounds of “... 
the adverse effect which the proposed transaction would seem 
likely to have on competition in the area.” (J-A. 8) It explained 
to the court below that the disapproval was occasioned because the 

transaction would enhance appellant’s “dominant position” 
and give it an “undue competitive advantage” over other banks in 
the area. See footnote 12, page 9, supra. In the Association’s 
viewpoint, these are “snti-trust” considerations. 


7712 U.S.C.A. 1828(c). 
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ity given the Board over a merger itself, and the natural 
place where Congress would deal with the question of the 
competitive effect of a merger on the other banks. Con- 
gress has limited that authority to only the relatively few 
mergers where the solvency of the resulting corporation is 
in question. In other words, the effect of the Board argu- 
ment is that with regard to branches resulting from a 
merger, Congress has authorized the Board to consider 
the competitive effect of their retention and operation on 
other banks in the area, while prohibiting the Board to 
consider competition with regard to the merger itself ex- 
cept under the limited circumstances of a capital diminu- 
tion. 

In the absence of any demonstrated Congressional in- 
tent for drawing such an odd distinction, the statutory 
construction of Section 9 of the Federal Reserve Act urged 
by the Board creating an inconsistency with Section 18(c) 
of the Federal Deposit Insurance Act, must be rejected. 

Summary. In the case below the Board has disapproved 
the retention and operation by a State member bank of 
existing operating branches of a National Bank lawfully 
merged into the State member bank utilizing, as a stand- 
ard, “. . . the adverse effect which the proposed transac- 
tion would seem likely to have on competition in the area.” 

In its pleadings in the case below the Board stated that 
it has used such a standard in the past in passing upon 
similar transactions. However, the Association under- 
stands that this case is the first instance of a disapproval 
on the basis of such a standard and, therefore, is the 
first time the matter could be brought before a court for 
review.7® 

Regardless of what the Board’s prior administrative 
practice may have been, the Association contends that 


7 In a case decided shortly after the instant case, the Board 
utilized the same standard as that used in this case for disap- 
proval of a substantially identical transaction. That case is now 
pending before the United States District Court for the District of 
Columbia. Wachovia Bank & Trust Co. v. William McC. Martin, 
Jr. et al., Civil Action No. 45-59. 
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the Board clearly has no statutory authority to utilize 
any such standard as the basis for approval or disap- 
proval. Neither the specific standards prescribed by Con- 
gress to be applied in passing on branch bank applica- 
tions, nor the background and legislative history of the 
branch bank statutes, nor the specificity and clarity which 
Congress has displayed when it wished to deal with the 
question of bank competition, nor the purposes of the 
Act, support the asserted standard utilized by the Board. 
Indeed, as has been demonstrated above, all of the fore- 
going factors specifically negate the authority asserted 
by the Board. Accordingly, the Board’s action was in 
excess of its statutory authority and it must be reversed. 


IL The Board has no statutory authority to disap- 
prove, on any grounds whatsoever, the retention and 
operation by a State member bank of existing operat- 
ing branches of a National bank lawfully merged into, 
or consolidated with, the State member bank. 


In the preceding section of this brief the Association 
has demonstrated that the standard of disapproval used 
by the Board in the case below—an alleged adverse com- 
petitive effect on other banks—is not one authorized by 
the Federal Reserve Act and, therefore, the Board’s dis- 
approval was without statutory authority. 

There is an additional ground for reversal of the Board. 
The Board has no statutory authority to disapprove on 
any grounds whatsoever the retention and operation by 
a State member bank of existing operating branches of a 
National bank lawfully merged into or consolidated with 
the State member bank. 

The standard of judgment to be applied in determining 
this issue is, as in the first section of this brief, the re- 
quirement of this Court in the Eccles case that any pur- 
ported exercise of authority by the Board is “expressly 
or impliedly” authorized by the Act itself. 
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A. There is no express or implied authority in the pro- 
visions of the Federal Reserve Act giving the Board 
any jurisdiction whatever over old Kent type trans- 
actions. 


The third paragraph of Section 9 of the Federal Re- 
serve Act sets forth the authority of the Board to pass 
upon branches of State member banks. For the con- 
venience of the Court this third paragraph is set forth 
in Appendix I attached to this brief indicating the por- 
tion thereof originating in the McFadden Act of 1927, 
the Banking Act of 1933, the Banking Act of 1935, and 
the 1952 amendment to the Federal Reserve Act. 

No more than a brief glance at the third paragraph 
of Section 9 is necessary to demonstrate that there is 
mo express authority contained therein for the Board to 
pass upon the retention and operation by a State mem- 
ber bank of existing operating branches of a National 
bank lawfully merged or consolidated with the State mem- 
ber bank. 

The question arises, therefore, as to whether there is 
an implication to be drawn from this language that Con- 
gress intended the Board to exercise jurisdiction over 
such a matter. The Court below, relying upon the “ordi- 
nary usage” of words, held that it was “clear” that the 
Board had authority to pass on an Old Kent type trans- 
action because when Old Kent began operating, as its 
own, the former branches of the National bank “it was 
‘establishing’ new branches.” (J.A. 33) 

The Association, on the other hand, asserts that there 
is not the clear and unambiguous implication to be drawn 
from the third paragraph of Section 9 required before 
it can be said that Congress intended to grant the Board 
its asserted power to pass on an Old Kent type case. This 
is so for at least three reasons. 

First of all, the words “establish” and “new” are not, 
at the very least, subject to uniform meaning and cannot 
possibly be said to clearly cover an Old Kent type trans- 
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action. Cases involving their use, for example, fill over 
50 pages of the treatise “Words and Phrases.” ® 
Secondly, the conception urged by the Board, and 
adopted by the Court below, of establishing “new” 
branches as the result of a merger or consolidation is 
foreign to the whole framework of merger and consoli- 
dation law of which Congress must have been aware at 
the time it drafted the third paragraph of Section 9. A 
corporate merger or consolidation continues the business 
previously operated by the constituent companies, includ- 
ing all rights, privileges, and franchises possessed by 
them, and does not create a new business. ‘The State 
of Michigan, under the laws of which the Old Kent trans- 
action took place, has recognized this fact. So has Con- 
gress. In speaking of a merger or consolidation of a 
National bank into a State bank under a State charter 
(the situation here), Congress specifically has said that 


“ |. the resulting State bank shall be considered 
the same business and corporate entity as the na- 


tional banking association, although as to rights, 
powers, and duties, the resulting bank is a State 
bank.” 64 Stat. 456, 12 U.S.C.A. 214b. 


Third, the effort to ascribe a Congressional intent in 
the use of the words “establish” and “new” in the branch 


79 Words and Phrases, 28A (Per. Ed. 1958) 


20A consolidation or merger of two or more solvent corpora- 
tions does not contemplate a winding up of the business of the 
old corporations and a distribution of their property. In fact, the 
very object of the transaction and of the statutes which permit it, 
is to continue the business of the old companies. And commonly, 
when different corporations are consolidated, the franchises, rights 
and properties continue their existence to be enjoyed and exer- 
cised by the new or enlarged corporate entity.” Fletcher Cyc. Corp., 
para. 7086, pp. 89-90 (1988) 


81 The consolidated bank “. . . shall be deemed to be the same 
corporation as each of the consolidating banks, possessing all the 
rights, interests, privileges, powers, and franchises, and being sub- 
ject to all the restrictions, disabilities, and duties of each of the 
consolidating banks. ...” (Emphasis supplied) Section 109 of 
the Michigan Financial Institutions Act, Mich. Stat. Anno. 487.109. 
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approval provisions of Section 9 to cover the retention 
and operation of branches of a merging or consolidating 
bank, is, in the final analysis, an exceedingly strained 
hypothecation. This is so because Congress simply did not 
have the Old Kent type transaction in mind at the time 
it passed this legislation. There was no authority what- 
ever for a National bank to merge with, or consolidate 
into, a State chartered bank prior to 19502 Therefore, 
how can it possibly be said that at the time Congress 
authorized the Board to pass on “outside” branches in the 
Banking Act of 1933 as clarified in the Banking Act of 
1935 (see Appendix I), it also intended the Board to pass 
on the retention and operation by a State member bank 
of existing “outside” branches of a National bank merged 
into a State chartered bank? Further, as will be demon- 
strated shortly, the complete lack of any reference what- 
ever to mergers in the legislative history of the 1952 
amendment to Section 9 of the Federal Reserve Act, shows 
that with reference to “inside” branches Congress sim- 
ilarly demonstrated no intent that the Board pass on 
their retention and operation after a merger or consolida- 
tion. 

Accordingly, there is no express or implied authority 
to be found in the provisions of the Federal Reserve Act 
to support the Board’s position that it has authority to 
pass on the retention and operation by a State member 
bank of existing operating branches of a National bank 
lawfully merged into or consolidated with the State mem- 
ber bank. 


8264 Stat. 455-456, 12 U.S.C.A. 214-214b. Prior to 1950 there 
was authority for a State bank or National bank to merge into 2 
National bank but, as indicated above, not for a National bank to 
merge into a State bank. The only way that a National and State 
bank could continue under the charter of a State bank was for a 
National bank to liquidate and for the State bank to acquire its 
assets. For Federal income tax reasons this latter procedure be- 
came unattractive after World War II, occasioning the authority 
provided in the Bank Conversion Act, supra. See: H. Rep. 1088, 
Bist Cong., Ist Sess. (1949). 


39 


B. The Board's construction of Section 9 of the Fed- 
eral Reserve Act is thoroughly inconsistent with 
other statutory provisions relating to bank mergers. 


It is, of course, axiomatic that one provision of an Act 
should be construed to be consistent with other provi- 
sions of the Act and related statutes. 

An application of this rule of statutory construction 
to the instant problem reveals three glaring inconsisten- 
cies between statutory provisions relating to bank mer- 
gers and the Board’s construction of the third paragraph 
of Section 9 of the Act so as to authorize it to pass upon 
the retention and operation by a State member bank of 
existing operating branches of a National bank lawfully 
merged into a State member bank. 

The first inconsistency has already been pointed out 
in the preceding section of this brief. 

The construction placed upon the third paragraph of 
Section 9 of the Act by the Board, adopted by the Court 
below, is that when Old Kent began operating as its own 
the former branches of the National bank it was estab- 
lishing new branches within the meaning of that para- 
graph. But Congress has said that Old Kent shall be 
considered the same business and corporate entity as the 
National bank. (page 37, supra.). In other words, al- 
though Congress has said that Old Kent shall be con- 
sidered the same business as the National bank, the Board 
has said in the case below that Old Kent must drop the 
existing branch banking business of the National bank. 

The second inconsistency relates to the right of Old 
Kent to continue as a member in the Federal Reserve 
System. 

When, in 1950, Congress authorized National banks to 
merge into, or consolidate with, State chartered banks,™ 
it amended Section 9 of the Federal Reserve Act to in- 
elude the following provision: 


“Upon the merger or consolidation of a national bank 
with a State member bank under a State charter, the 


88 Bank Conversion Act of 1950, 64 Stat. 458, 12 U.S.C.A. 321 


40 


membership of the State bank in the Federal Reserve 
System shall continue.” (Emphasis supplied) 

The Board, however, has asserted authority in the 
instant case to say that membership of Old Kent in the 
Federal Reserve System “shall continue” only if Old 
Kent will not retain and operate any of the existing op- 
erating branches of the National bank.* The Board’s 
construction, therefore, waters down the imperative 
“shall” in such a way as to literally add the phrase to 
the above-quoted provision “provided, however, that the 
retention and operation of existing branches of the Na- 
tional bank shall be subject to approval by the Board.” 
The quoted provision does not say that. It says that 
membership shall continue. 

The third inconsistency relates to the limited authority 
which the Board has to approve merges where a State 
member bank survives. 

There is no authority whatever for the Board to pass 
upon mergers in the Federal Reserve Act. The only 


authority which it holds is in Section 18(c) of the Fed- 
eral Deposit Insurance Act, 12 U.S.C.A. 1828(c), which 
provides that the Board may pass upon a merger or con- 
solidation of an insured bank (which would automatically 
include a National bank) into or with a State member 
bank. This is so, however, if, but only if, there is a 
capital diminution. There was no capital diminution 


% Failure to comply with the Act or regulations issued there- 
under is grounds for the Board to require the offending bank to 
surrender its membership in the Federal Reserve System. 12 
U.S.C.A. 327. Proceedings may also be entered against an offending 
officer or director of the bank. Act of June 16, 1933, Section 30, 
48 Stat. 198, 12 U.S.C.A. 77. 


85“No insured bank shall . . . merge or consolidate with an 
insured State bank under the charter of a State bank... if the 
capital stock or surplus of the resulting . . . bank will be less 
than the aggregate capital stock or aggregate surplus, respectively, 
of all the merging or consolidating banks . . . unless the Board 
of Governors of the Federal Reserve System gives prior written 
consent if the . . . resulting bank is to be a State member bank 
(except a District bank); ...” 
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in the instant transaction and, therefore, as has been pre- 
viously conceded by the Board, it had no jurisdiction over 
the merger itself. 

The fact of the matter, however, is that the power 
asserted by the Board in the case below is tantamount to 
a power over the merger itself which the Board specifically 
does not have. This is so because almost all bank mer- 
ger agreements involve the continued operation by the 
surviving bank of the main office, and the branches, if 
any, of the merging bank. A tabulation of mergers, con- 
solidations, and absorptions of banks by State member 
banks for the period January 1, 1950, through April 30, 
1955, prepared by the Board shows that out of a total of 
162 cases, the main office of the merging, consolidating, 
or absorbed bank was operated as a branch by the re- 
sulting bank in 140, or 86% of the cases, and some 258 
existing branches were acquired in the take-over. In only 
22 cases were all offices of the merging bank discontinued 
by the surviving State member bank.” 

Accordingly, since almost all mergers and consolida- 
tions contemplate the retention and operation of the 
branches of the merging or consolidating bank by the 
surviving bank, the power asserted by the Board to dis- 
approve the retention and operation by the Old Kent 
bank of all of the existing operating branches of the 
National bank lawfully merged into or consolidated with 
Old Kent, is completely inconsistent with the specific 
limitation imposed on the Board by Congress to pass 
only on mergers where a State member bank survives in 
cases of capital diminution, a situation not present in the 
instant case. 


8 Hearings before the Antitrust Subcommittee of the House 
Committee on the Judiciary, 84th Cong., 1st Seas., ser. 3, pt. 3, at 
2167 (1955). See, also, testimony of Governor Robertson of the 
Board in 1952 that “(i)f a bank acquires the assets of another 
bank, ordinarily it is for the purpose of converting such other 
bank into a branch of the acquiring bank.” Hearings before the 
House Committee on Banking and Currency on H.R. 6504, 82nd 
Cong., 2nd Sess. (1952). 
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The foregoing are three demonstrations of where the 
power asserted by the Board in the case below is thor- 
oughly inconsistent with existing statutory provisions re- 
lating to mergers. They conclusively show that Congress 
did not intend the Board to assume the power which 
it has asserted in the case below. 


C. The legislative history of the applicable provisions 
of the banking statutes does not supply the missing 
authorization which the Board seeks to find in the 
Act. 


Since there is no express or implied authority in the 
provisions of the branch banking provisions of the Act 
to support the Board’s position, and since the Board 
must rely in sustaining its action upon a construction of 
the statute which is thoroughly inconsistent with other 
provisions of the Act and related statutes, it would re- 
quire the most compelling, positive, and unequivocal leg- 
islative history to even give a scintilla of justification to 
the Board’s action. 

However, it is evident that there is no such legislative 
history. 

It has already been pointed out at page 38, supra, 
that there was no authority whatever for a National bank 
to merge with, or consolidate into, a State chartered bank 
prior to 1950. Therefore, it is obvious that at the time 
Congress authorized the Board to pass on “outside” 
branches in the Banking Act of 1935, there was no dis- 
cussion of, much less legislative history on, the ques- 
tion of whether the Board should pass on the retention 
and operation by a State member bank of existing “‘out- 
side” branches of a National bank merged into, or con- 
solidated with, a State chartered bank. 

Nor is there any legislative history, in connection with 
the 1952 amendment to the third paragraph of Section 
9 of the Federal Reserve Act authorizing the Board to 
approve before a State member bank “may establish any 
new branch” inside municipal limits, demonstrating a 
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Congressional intent to also authorize the Board to pass 
on the retention and operation of existing “inside’’ 
branches following a merger or consolidation. The 1952 
amendment ® was considered a non-controversial amend- 
ment with no hearings before either a House or Senate 
committee on the legislation, and no debate in the Sen- 
ate * or House.” The principal purposes of the amend- 
ments were to authorize the Board to pass on the capital 
and surplus of a State bank before its admission to mem- 
bership, and to eliminate the minimum dollar capital re- 
quirement for the establishment of branches by National 
banks which was also made applicable to State banks.” 
The provision relating to the authorization of the Board 
to pass upon “inside” branches of State member banks was 
an appendage designed to remove an “inconsistency”? in 
the law! There is nothing in this legislative history 
showing a Congressional intent for the Board to pass 
on the retention and operation of existing “‘inside” 
branches following a merger or consolidation. 

In the absence of any clear legislative history on this 
point, the Board advanced to the Court below an in- 
volved argument, drawn from selected legislative history 
of various banking statutes, which it asserted demon- 
strated Congressional intent to give it jurisdiction over 
the Old Kent transaction. The argument, briefly, was 
to the effect that since historically Congress has sought 
to place branches of State member banks on the same 
basis as National banks, and since National banks obtain 
approval from the Comptroller of branches acquired 


8766 Stat. 458, 12 U.S.C.A. $21. See Appendix I. 
8898 Cong. Rec. 7817 (1952) 
8998 Cong. Rec. 8979-80 (1952) 


9S, Rep. No. 1628, 88nd Cong., 2nd Sess. (1952); H. Rep. No. 
2428, 82nd Cong., 2nd Sess. (1952). 


91 Both the Senate and House reports cited in the preceding 
footnote have, at pages 3-4 the same comment set forth at page 21, 
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through merger, it follows that Congress intended that 
a State member bank secure approval of the Board be- 
fore it retained and operated any existing branch of a 
National bank merged into, or consolidated with, the 
State member bank. 

The Association agrees that Congress has sought to 
give both National banks and State member banks the 
same equality of opportunity to establish branches. (See 
pages 22-26, supra, with citations from the McFadden Act 
of 1927 and the Banking Act of 1933.) It also does not 
deny that it has apparently been the practice of the 
Comptroller in the exercise of his statutory authority to 
approve the merger of a National bank into another Na- 
tional bank, or of a State bank into a National 
bank,” to simultaneously issue both an approval of the 
merger and an approval of the retention and operation 
of the branches of the merging bank by the surviving 
bank.*. However, the Association is completely unable 
to see how these two facts, added together, demonstrate 
@ clear, unequivocal, and unambiguous Congressional in- 
tent that the Board should therefore have the authority 
to pass upon the retention and operation by State mem- 
ber banks of branches of a National bank merged into 
the State member bank. 

The Association would expect that the Comptroller, 
as the principal supervising agent over National banks, 
would have the authority to pass upon all aspects of a 
merger, including the retention and operation of branches. 
But it most certainly does not follow that Congress in- 
tended the same situation with regard to State member 
banks. As noted in considerable detail above, the Board 


8212 US.CA. 38 
9312 U.S.C.A. 34a 


%In Rushton v. Michigan National Bank, 298 Mich. 417, 299 
N.W. 129 (1941) the court pointed out that both approvals were 
issued at the “same time.” It was not indicated in the opinion, 
however, whether such approvals were issued under the Comptrol- 
ler’s authority to pass on mergers alone, or under that authority 
plus his authority to pass on branches of National banks. 


, 
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is not the principal supervising agent over State member 
banks. The State bank supervisors exercise this func- 
tion, and the Board’s supervisory powers are limited. 
Therefore, it is completely consistent with Congressional 
policy in the branch banking field for Congress to have 
authorized the Comptroller to pass on all aspects of a 
merger, including the retention and operation of branches, 
while at the same time withholding that authority from 
the Board and leaving the matter for the State bank 
supervisors having jurisdiction over the merger itself. 
‘Indeed, this is the only reasonable conclusion which can 
be reached in view of the fact that Congress has not seen 
fit to give the Board any jurisdiction whatever over mer- 
gers where State member banks survive, except in the 
limited instance of a capital diminution. 

Summary. In the case below the Board has purported 
to exercise jurisdiction over the retention and operation 
by a State member bank of existing operating branches 
of a National bank lawfully merged into, or consolidated 
with, the State member bank. 

This appears to be a case of first impression challeng- 
ing the Board’s jurisdiction over such matters. The fact 
that the Board has apparently been exercising jurisdic- 
tion in the past is, of course, not a controlling consid- 
eration if, as the Association contends, the Board does 
not have that jurisdiction under the Federal Reserve Act. 

There is mo express provision in the Act giving the 
Board the jurisdiction it claims. Nor can any such au- 
thority be implied from the language of the third para- 
graph of Section 9 of the Act requiring Board approval 
before a State member bank establishes a new branch. 
These words do not encompass the continuation of a 
business, and a retention of all franchises, inherent in a 
corporate merger, as Congress itself has recognized. 

Further, the construction sought by the Board is com- 
pletely out of harmony with other statutory provisions 
relating to mergers. It is not consistent with the provi- 
sions of the Act which recognize the continuation of all 
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franchise rights, and of membership in the Federal Re- 
serve System, following a merger. It is not consistent 
with the severely limited power of the Board to approve 
‘a merger. 

Finally, the pattern of the Federal Reserve Act is one 
of express and limited authorizations. It therefore takes 
a clear, unequivocal, and unambiguous legislative history 
to supply an authority which is not otherwise immediately 
evident in the statute. There is no such legislative his- 
tory supporting the Board’s action in disapproving the 
retention and operation by a State member bank of the 
existing branches of a National bank lawfully merged into 
a State member bank. - 

For all of the foregoing reasons, the Association sub- 
mits that the Board has acted outside of the confines of 
the Federal Reserve Act, and the decision of the Court 
below should therefore be reversed. 


Respectfully submitted, 


James F. Bert 
730 Southern Bldg. 
Washington 5, D. C. 


Attorney for the National 
Association of Supervisors 
of State Banks, Amicus 
Curiae. 


September 14, 1959 
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APPENDIX I 


PROVISIONS OF THE THIRD PARAGRAPH OF 

SECTION 9 OF THE FEDERAL RESERVE ACT BE- 

LATING TO THE ESTABLISHMENT OF BRANCHES 
BY STATE MEMBER BANKS. 12 US.C.A. 321 


McFadden Act of 1927 (44 Stat. 1229): 


“Any such State bank which on February 25, 1927, 
has established and is operating a branch or branches 
in conformity with the State law, may retain and 
operate the same while remaining or upon becoming 
a Stockholder of such Federal reserve bank; but no 
such State bank may retain or acquire stock in a 
Federal reserve bank except upon relinquishment of 
any branch or branches established after February 
25, 1927, beyond the limits of the city, town, or 
village in which the parent bank is situated: 


Banking Act of 1933 (48 Stat. 164): 


“Provided, however, That nothing herein contained 
shall prevent any state member bank from establish- 
ing and operating branches in the United States or 
any dependency or insular possession thereof or in 
any foreign country, on the same terms and condi- 
tions and subject to the same limitations and re- 
strictions as are applicable to the establishment of 
branches by national banks. 


Banking Act of 1935 (49 Stat. 704, 721): 


“Except that the approval of the Board of Governors 
of the Federat Reserve System, instead of the Comp- 
troller of the Currency, shall be obtained before any 
State member bank may hereafter establish any 
branch and before any State bank hereafter admitted 
to membership may retain any branch established 
after February 25, 1927, beyond the limits of the 
city, town, or village in which the parent bank is 
situated. ; 
1952 Amendments. (66 Stat. 633) : 

“The approval of the Board shall likewise be obtained 
before any State member bank may establish any new 


pranch within the limits of any such city, town, or 
village (except within the District of Columbia).” 
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For tae Distaicr or CoLUMBIA CiGéar Con 


Pom gy, 


Distering 
Flgn aot brs 
No. 15,244 MAY 2 7 1969 


Otv Kent Bank anp Trust Co gous 
v. CLR ~s 


Wuiusm McC. Marrs, Individually and as Chairman of 
the Board of Governors of the Federal Reserve System, 
et al., APPELLEES 


Appeal from the United States District Court 
for the District of Columbia 


PETITION FOR REHEARING 


A divided Court on April 28, 1960 determined that the 
Board of Governors of the Federal Reserve System has 
no authority to approve or disapprove a state member 
bank operating as branch offices the main and branch 
offices of a national banking association which has merged 
with a state member bank. Because of the importance 
of the decision and because there is substantial reason to 
doubt its correctness, we request that the case be reheard. 


1. In the thirty-three year history of federal legislation 
on the subject of branch banking by both national banks 
and by state banks subject to federal supervision, Con- 
gress, in requiring federal approval of branch banks, has 
never evinced any intention of distinguishing in the man- 


(1) 


2 


ner or means whereby a particular branch is acquired. 
This Court, however, has done so: Following a merger, 
the continuing bank may now operate as its branch offices 
the principal and branch offices of the merged institution 
without prior approval of the Board. 

We submit that the majority’s approach whereby this 

ult obtains is, in the light of the history of branch 
baking legislation, fundamentally unsound. It is, of course, 
a Vain search to seek in §9 of the Federal Reserve Act 
& specific reference to branches acquired by a state mem- 
ber bank as a result of a merger; but it is equally vain 
to search for a specific reference to branches acquired 

‘through absorption of one bank by another through con- 

solidation; or to seek specific reference to branches ac- 
quired as a result of the outright purchase of a branch 
of one bank by another. Rather than to search for 
specifics, a proper approach to a construction of §9, we 
suggest, is to look for statutory language which would 
except from the statutory approval requirement branches 
acquired by a state member bank as a result of merger. 
There is, of course, nothing in the language of §9 or its 
history which provides any reason to infer that Congress 
intended to place the method of branch acquisition and 
operation involved in this case beyond the supervisory 
approval authority of the Board. There is, however, every 
reason to infer the contrary. 

The reasons for not excepting branches acquired through 
merger transactions from the Board’s required approval 
are forcefully set out in Judge Washington’s dissenting 
opinion (Slip Op. pp. 5-10) without contradiction by the 
majority. By way of amplification, we point out that the 
magnitude of branch expansion as the result of mergers, 
consolidation and purchase is illustrated by the fact that 
despite an overall growth in banking business in the past 
ten years, the number of commercial banks has declined 
from 14,174 to 13,4601 In the period 1950-1959, as a result 
of mergers, consolidations, or absorptions, a total of 759 


1 Wall Street Journal, May 9, 1960, p. 6, col. 1. 
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banking offices were acquired and operated thereafter as 
branches by state member banks of the Federal Reserve 
System. Of the 759 banking offices, 350 were formel 

“principal offices” and 409 were formerly “branch offices” 
of the merged, consolidated or absorbed institutions. The 
Board, under §9, approved the operation of these 759 
offices as branches after weighing the possible adverse 
effect of such operations on competition in the area and 
after passing judgment on the managerial soundness of 
the surviving institution, the soundness of its financial 
condition, particularly in the light of a geographical ex- 
pansion of its operations, the needs of the community 
involved, and the future earning prospects of the surviv- 
ing bank? These considerations are weighed by the Board 
whether the proposed branch is being established and 
operated de novo or as a result of a merger, consolida- 
tion or purchase. Even though the Board at the time of 
the Old Kent-Peoples merger,* had no authority to pass 
upon the merger itself, in the light of the comprehensive 
terms of §9 of the Federal Reserve Act and the factors 


which bear upon the Board’s approval of a branch bank 
operation by a state member bank, we perceive of no 
reason why the Board should not have had authority to 
approve the proposed branch bank operation of Old Kent 
even though it was an “incident of merger” (Slip Op. 
p. 2). 


2See the Board’s Main Brief, p. 24, n. 14. 


3 The recently enacted bank merger legislation (P.L. 86-463, ap- 
proved May 18, 1960) under which the Board is now authorized 
to pass upon all mergers where the continuing bank is a state 
member bank does not affect the basic question in this case, 7.¢., 
whether Old Kent was required to obtain the Board’s approval 
before it could legally operate as its own offices the main and 
branch offices of the Peoples Bank. Although the Board’s present 
authority to pass upon a proposed merger undoubtedly embraces 
the authority to pass upon branches acquired as an “incident of 
merger”, we see no inconsistency in asserting that prior to P-L. 
86-468 the Board was authorized to pass upon the branch expan- 
sion incidental to a merger. 
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2. As a basis for the authority asserted by the Board 
in this case, the majority of the Court (Slip Op. p. 2) 
quotes from the 1952 amendment to Section 9 of the Fed- 
eral Reserve Act (66 Stat. 633) and the decision rests pri- 
marily upon an interpretation of the word “establish” and 
of the phrase “any new branch” appearing in that amend- 
ment. We disagree, of course, with the restrictive mean- 
ing the majority has ascribed to the word “establish”; and 
we agree with Judge Washington (Slip Op. p. 5, n. 4) that 
there is a mistaken reliance by the majority on the phrase 
“any new branch.” But even if the Court has correctly 
concluded that the quoted language from §9 does not re- 
quire the Board’s approval before Old Kent may operate 
the branch offices formerly operated by Peoples, that con- 
clusion does not necessarily solve the problems inherent 
in this case. For the statutory language interpreted by 
the court pertains exclusively to the establishment of 
branches “within the limits” of the city in which Old Kent 
is chartered to do business—Grand Rapids. 

One of the branch offices formerly operated by Peoples 
is beyond the corporate limits of Grand Rapids (J. App. 
2-3; Old Kent Brief, p. 30, n. 13). As to this particular 
branch the Board’s asserted authority stems from the 1935 
amendment to §9 (49 Stat. 721) which does not contain 
the qualifying word “new” but requires the Board’s ap- 
proval “before any state member bank may hereafter 
establish any branch * * *.” It is pursuant to this statu- 
tory requirement that for 25 years the Board has, without 
question prior to this case, asserted authority to approve 
or disapprove so-called “outside” branches no matter by 
what device or method the proposed branch was acquired. 
The decision in this case should not rest solely on an 
interpretation of the 1952 amendment of §9 when the 
1935 amendment is also a pertinent source of authority 
but does not include the phrase “any new branch” upon 
which the majority has apparently relied. 

We do not, of course, imply that the Board’s approval 
authority is greater where an “outside” branch is involved 
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than where the proposed operation relates to an “inside” 
branch. The Board since 1952 has drawn no distinction. 
We think that the phrase “any new branch” in $9 of the 
Federal Reserve Act as in the National Bank Act (12 
U.S.C. 36(c)), is simply Congress’ way of referring to all 
branches not in lawful operation on the critical cut-off 
date of February 25, 1927. If, however, the phrase “any 
new branch” does not mean “any existing branch of a 
national bank that merges with a state member bank”, as 
the majority states (Slip. Op. p. 2), then we submit it 
would be reasonable to expect that Congress would either 
have said so or that the legislative history of the 1952 
amendment would offer at least an inkling as to the Con- 
gressional purpose. With reference to the 1952 amend- 
ment of §9, the Senate and House Reports state: * 


* * * the proposed legislation would remove an in- 
consistency in the law relating to the establishment 
of branches by banks within the limits of the places 
in which their head offices are located. Under exist- 
ing law, the approval of the Comptroller of the Cur- 
rency and of the Federal Deposit Insurance Corpora- 
tion is required for the establishment of domestic 
branches by national banks and nonmember insured 
banks, repeals whether such branches are located 
within or beyond the limits of the places in which the 
head offices are located, but the law requires the ap- 
proval of the Board only for the establishment of out- 
of-town branches by State member banks. It is felt 
that the approval of the Board should likewise be 
required for the establishment of intracity branches 
by State member banks and the proposed legislation 
includes such a requirement, except as to branches of 
State member banks in the District of Columbia which 
under present law must be approved by the Comptrol- 
ler of the Currency. * * * 


Clearly such legislative history affords no basis for the 
interpolations the majority has made (Slip Op. p. 2) on 


4H. Rept. No. 2423, 82d Cong., 2d Sess., pp. 3-4; S. Rept. No. 
1628, 82d Cong., 2d Sess., pp. 3-4. 
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the word “establish” and on the phrase “any new branch” 
as they appear in the 1952 amendment.® 

Moreover, even if the phrase “establish any new branch” 
does not mean “any existing branch of a national bank 
that merges with a State member bank” (Slip Op. p. 2), 
what of the main office of the Peoples Bank which Old 
Kent now operates as a branch? Certainly that office 
cannot be classed as an “existing branch of a national 
bank” for it has no prior history whatever as @ branch 
bank. This circumstance, as to which the majority opin- 
ion is silent, points up the lack of realism which, with 
Judge Washington, we think attends the majority’s ap- 
proach to the questions presented by this case. 

3. Prior to 1950, a national banking association could 
convert to a state bank or consolidate with a state bank 
only by a voluntary liquidation followed by a reorganiza- 
tion as a state bank or a transfer of assets to an existing 
state institution. The liquidation of the national bank 
for either of these purposes was frequently attended by 
substantial tax consequences. S. Rept. No. 1104, 8ist 


Cong., 1st Sess., p. 25 H. Rept. No. 1083, Slst Cong., 1st 
Sess. To facilitate the conversion or merger of national 
banks to or with state banks, without tax consequences, 
Congress passed the Act of August 17, 1950, 64 Stat. 455. 
In §3 of the Act, 64 Stat. 456, 12 U.S.C. 214(b), Congress 
provided as follows: 


he franchise of a national banking association as 
a national banking association sha automatically 
terminate when its conversion into or its merger or 
consolidation with a State bank under a State charter 


S At the time of the 1952 amendment, legislation authorizing 
the merger of national banks had been in effect for almost two 
years (Act of August 17, 1950, 64 Stat. 455). During that two 
year period, the Board required approval before a state member 
bank, after a merger, could operate as branches of its own, the 
main and branch offices of a national bank when those offices were 
located beyond the city limits of the state bank. If, in the 1952 
Act, Congress had intended to reverse an interpretation and prac- 
tice of the Board going back to 1985, it would seem that the 1952 
amendment was an appropriate time and place to do so. 
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is consummated and the resulting State bank shall 
be considered the same business and corporate entity 
as the national banking association, although as to 
rights, powers, and duties the resulting bank is a 
State bank. Any reference to such national banking 
association in any contract, will, or document shall 
be considered a reference to the State bank if not 
inconsistent with the provisions of the contract, will, 
or document or applicable law. 


Considering §3 in its entirety, its purpose is, we think, 
plain, particularly in the light of the objectives of the 
Act® In any event, because of the history of the Act 
itself we have no hesitancy in saying that the majority’s 
reliance on §3 of the 1950 Act is wholly misplaced.’ 

The Act of 1950 originated in the House of Representa- 
tives as H.R. 1161, 8lst Congress, and was unanimously 
approved and reported by the House Committee on Bank- 
ing and Currency, H. Rept. 1083, 81st Cong., 1st Sess. 
‘When the bill was called for floor consideration (95 Cong. 
Rec. 10695), Representative Crawford (Michigan) offered 
the following amendment (95 Cong. Rec. 10698) : 


“Sec, 9. Section 9 of the Federal Reserve Act 
(title 12, U.S.C., see. 36) (U.S.B.S., sec. 5155), sub- 
paragraph (b) as amended, is amended to read as 
‘ollows: 


“‘(b) If a State bank is hereafter converted into 
or consolidated with a national banking association, 
or if two or more national banking associations are 


¢6“This provision continues the corporate entity of the national 
bank in the State bank resulting from a conversion, merger, or 
consolidation of a national bank, and is similar in effect to the 
provisions of the National Bank Act in respect to State banks 
moving into the national system and to the provisions of many 
State laws.” S. Rept. 1104, 81st Cong., 1st Sess., p. 3. 

“Sections 1, 2 and 3 of the bill would provide the basis for 
such equality of tax treatment.” J bid, p. 2. 


7 The majority opinion (Slip Op. pp. 2-3) mistakenly refers to 
§3 of the 1950 Act, 64 Stat. 456, 12 U.S.C. 214(b), as a part of 
“the Federal Reserve Act”. Section 3 was not enacted as an 
amendment to the Federal Reserve Act and is not codified in 
Chapter 3 of Title 12 of the United States Code which covers the 
federal reserve system (12 U.S.C. 221-622 (1958 Ed.)). 
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* * © simply to provide that where banks consolidate, 
State banks with national banks or national banks 
with State banks, that the branches in operation at 
the time of the consolidation may be continued in 
operation, provided the Comptroller of the Currency 
says that the capital is adequate to protect the de- 
positors who have their funds in those branch 
The amendment offered by Representative Crawford was 
rejected by the House (95 Cong. Ree. 10704); H.R. 1161 
then passed the House without further discussion (95 
Cong. Rec. 10704). Because the amendment would have 
specifically dealt with the question of the right of a state 
bank to operate as its branches (without federal approval 
except as to capital adequacy) the former branches of 2 
national bank merging into the state bank, we have repro- 
duced as an Appendix to this petition (infra, pp. 13-26) 
pertinent excerpts from the floor discussion of the amend- 
ment which preceded its rejection by the House. 95 Cong. 
Rec. 10696-10704. 

In the Senate, H.R. 1161 was referred to the Senate 
Committee on Banking and Currency (95 Cong. Rec. 
10737), where Senator Cain and Representative Crawford 
appearing before a Subcommittee on Federal Reserve 
Matters, pressed for an amendment to HR. 1161 “which 
would permit national banking associations that merge 
with State Banks * * * to have a permit to continue to 
operate those branches which are in operation at the time 
of the consolidation.” Hearings, Subcommittee of the 
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Committee on Banking and Currency on Federal Reserve 
Matters, H.R. 1161, U.S. Senate, 81st Cong., 1st Sess., p. 
4. H.R. 1161 was approved and reported by the Com- 
mittee without adoption of the Cain-Crawford amendment 
(S. Rept. 1104, 8ist Cong., 1st Sess.) and passed the 
Senate at the Second Session of the 81st Congress without 
amendment or debate (96 Cong. Rec. 11975). 

The history of the Act of August 17, 1950 being what 
it is, we feel justified in the following assertions: (1) 
There is no basis for any inference that in §3 (12 U.S.C. 
214(b)) (or any other section) of the 1950 Act, Congress 
contemplated that a state member bank, without Board 
approval, could continue to operate as its own the 
branches of a merging national bank; (2) If Congress had 
so contemplated, there would have been no necessity for 
the Crawford amendment; or if Congress intended that 
the state bank, as a matter of right, could continue to 
operate existing branches of a national bank, the House 
would not have rejected the Crawford amendment or the 
Senate Subcommittee would have adopted the amendment 
of Senator Cain; (3) That, vis a vis the Court and Con- 
gress, the majority apparently stands alone in the belief 
that where a state bank acquires branches as an “incident 
of merger”, the state bank may, as a further “incident of 
merger”, continue, as of right, to operate those branches 
as its own branches without prior approval by the appro- 
priate federal supervisory authority. 


8 The majority’s reliance upon §3 of the 1950 Act in support of 
its conclusion is also questionable in the light of the Court’s deci- 
sion in Michigan National Bank v. Gidney, 99 App. D.C. 134, 287 
F. 2d 762, certiorari denied, 352 U.S. 847. There, a national bank 
which had consolidated with other national banks argued, inter 
alia, that under 12 U.S.C. 34, it succeeded to and acquired the 
branching rights of the former national banks. 12 U.S.C. 34 pro- 
vides, in part, that the consolidated national bank “shall hold and 
enjoy the same and all rights of property, franchises and inter- 
ests in the same manner and to the same extent as was held and 
enjoyed by the national bank so consolidated therewith.” The na- 
tional bank’s argument in that case was rejected by the Court 
Gatees: Bazelon, Danaher and Bastian) without discussion or 
comment. 
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4, The majority opinion reflects no apparent considera- 
tion of that part of §9 which provides that to retain or 
acquire membership in the Federal Reserve System a state 
bank must relinquish any branch or branches established 
after February 25, 1927, provided, however, (12 U.S.C. 
321) : 


That nothing herein contained shall prevent any State 
member Back from establishing and operating branches 
in the United States * * *, on the same terms and 
conditions and subject to the same limitations and 
restrictions as are applicable to the establishment 
of branches by national banks except that the ap- 

roval of the Board of Governors of the Federal 
Poon System, instead of the Comptroller of the 
Currency, shall be obtained before any State member 
bank may hereafter establish any branch ° ° °. 

If the branching rights of state member banks are subject 

to the same terms and conditions and subject to the same 

limitations and restrictions as are applicable to the estab- 
lishment of branches by national banks, then reference 
must be made to 12 U.S.C. 36 pertaining to national banks. 

A reference to 12 U.S.C. 36 serves to confirm that the 

majority’s interpretation of $9 is erroneous. 

By 12 U.S.C. 36(b), upon consolidation of a state bank 
with a national bank, the national bank may retain and 
operate any branch which was in lawful operation on 
February 25, 1927. This restriction, by implication, re- 
quires that any branch established subsequent to that date 
must be relinquished and the Comptroller of the Currency 
so interprets the statute. See also, 36 Ops. Att’y. Gen. 
116 (1929). Section 36(c) of Title 12, however, permits a 
national bank to “establish and operate new branches”; 
pursuant to this subsection, national banks after merging 
with state banks do operate branches of the merged bank 
established after February 25, 1927, but only after the 
Comptroller has given his approval. See, 36 Ops. Att’y. 
Gen. 116 (1929); zbid, at 344 (1930). The operation of 
such offices as branches is permissible, and the Comp- 
troller’s approval is required, only because the national 
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bank is establishing “new branches” within the meaning 
of 12 U.S.C. 36(c). Consistent with the provision in $9 
that state member banks in their branch operations are 
subject to the “same terms and conditions” and to the 
“same limitations and restrictions” as national banks, it 
follows that the word “establish” must have the same 
meaning in §9 as it does in 12 U.S.C. 36. 36 Ops. Att'y. 
Gen. 90, 94.2 Old Kent, the same as a national bank under 
12 U.S.C. 36, was accordingly required to obtain approval 
before it could legally operate the former branches and 
main office of Peoples National Bank; being a state mem- 
ber bank, “the approval of the Board of Governors of 
the Federal Reserve System, instead of the Comptroller 
of the Currency”, was required before Old Kent could 
legally operate the former branches and main office of 
Peoples National Bank. 


®“In your second question you request to be advised whether 
a State member bank may acquire a branch established in 2 
foreign country since February 25, 1927, by consolidating with a 
State bank which has absorbed or taken over a liquidating na- 
tional bank having such foreign branch. To answer that question 
in the affirmative would be to hold that a State member bank may 
do indirectly that which it may not do directly. Section 9 of the 
Federal Reserve Act prohibits such bank from acquiring or retain- 
ing stock in a Federal reserve bank if it should establish or ac- 
quire a foreign branch which has been established subsequent to 
the date of said Act. It is immaterial how the foreign branch is 
acquired. To acquire one by acquiring the assets of a national 
bank with a foreign branch is as much within the ban of the 
statute as if any other method of acquisition were used.” 
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CONCLUSION 


For the foregoing reasons, we respectfully submit that 
this petition for rehearing should be granted. 


GEORGE COCHRAN DOUB, 
Assistant Attorney General. 


OLIVER GASCH, 
United States Attorney. 


SAMUEL D. SLADE, 
JOHN G. LAUGHLIN, JR., 
Attorneys. 
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for purposes of delay. 


JOHN G. LAUGHLIN, JR. 


DATED: May 1960 
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APPENDIX 


Congressional Record—House, August 3, 1949, 
pp. 10695-10704, volume 95 


Mr. Spence. Mr. Speaker, I move that the House re- 
solve itself into the Committee of the Whole House on 
the State of the Union for the consideration of the bill 
(H.R. 1161) to provide for the conversion of national 
banking associations into and their merger or consolida- 
tion with State banks, and for other purposes. 

The motion was agreed to. 

Accordingly the House resolved itself into the Commit- 
tee of the Whole House on the State of the Union for the 
consideration of the bill H.R. 1161, with Mr. Carroxy in 
the chair. 


Mr. Srence. Mr. Chairman, this bill was reported by 
the Committee on Banking and Currency unanimously 


without going into executive session. The bill is approved 
by the Secretary of the Treasury, the Board of Governors 
of the Federal Reserve System, the Chairman of the Fed- 
eral Deposit Insurance Corporation, and the Comptroller 
of the Currency; it is also approved by almost all of the 
banking commissioners of the States of the United States. 

The bill provides for the conversion and the consolida- 
tion or merger of national banks with State banks when 
State law permits State banks to convert and merge or 
consolidate with national banks. It gives the national 
banks the same statutory privilege that State banks have 
had with reference to conversions, consolidations, and 
mergers in the various States. It merely makes the con- 
versions, consolidation, and mergers of national and 
State banks a two-way street. It prevents the cumber- 
some, expensive process of liquidation of the national 
banks in order to become State banks. It furnishes ample 
protection to the stockholders and the depositors of the 
bank. It requires a vote of two-thirds of the stockholders 
of each class and the action of the majority of the board 
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of directors to effectuate this purpose. Heretofore the 
consolidation of these banks was an expensive and cumber- 
some process, often involving delay; it involved the ques- 
tion of taxation and other questions that can be obviated 
by this procedure. I believe there is no objection to the 
bill; it came up the other day on the Consent Calendar 
and the only objection to it was made by a Member who- 
wanted to amend the bill with respect to branches which 
is relevant to the bill. 

Mr. Wurre of Idaho. Mr. Chairman, will the gentleman 
yield? 

Mr. Spence. I yield. 

Mr. Ware of Idaho. This will permit the expansion 
of branch banking, will it not, permit the big banks taking 
in many of the existing State banks? 

Mr. Srence. No; it does not permit the extension of 
branch banking; it merely permits the conversion, con- 
solidation, or merger of a national bank with a State bank. 
The national bank surrenders its charter as such and be- 
comes a State bank. 

Mr. Wurre of Idaho. And the present law provides 
that a bank in a central city can acquire the State banks 
and have branches all over the State. That is what I 
want to know. 

Mr. Spence. When they become State banks they be- 
come subject to the laws of the State where they operate. 
This bill neither enlarges nor diminishes their powers as 
State banks. 

Mr. Wurre of Idaho. It extends the power of existing 
law to cover State banks and they can then become sub- 
ordinate subsidiaries of a big bank. What it does is to 
extend branch banking. 

Mr. Srence. It does not affect in any way branch bank- 
ing. It merely gives national banks the power to merge 
or consolidate with a State bank. 


Mr. Crawrorp. * * * Let us see what this bill and 
what some of these laws do to your communities. Sup- 
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pose our friend over there represents national bank A, 
and he joins with national bank B, represented by our 
friend over here, and those two banks consolidate. The 
important thing to the communities involved is that those 
communities be permitted to continue to have access to 
the branch banks operating at time of consolidation and 
controlled by those two banks which consolidate. But, you 
know that all over this country in many instances where 
consolidations occur, the branches previously established 
in the communities and since 1927 and serving those com- 
munities, have closed up, and the people in the commu- 
nities are deprived of those banking services. It hap- 
pened in my home town of 100,000 population. It has 
happened in other places. It will continue to happen in 
other places. 

Now, I take the position that the banks of this country 
have a responsibility to the communities in which they 
operate. I do not think that Congress should maintain 
laws on the books which force a bank which is properly 
capitalized under the approval of the comptroller of the 
currency to close a branch which it has been operating in 
a community and foree the people in that community to 
drive 10 or 15 or 25 or 30 miles to another bank simply 
because the law says that the branch must be closed, when 
it is properly capitalized, when it is properly supervised 
and when it is in absolutely sound condition. Therefore, 
I am going to offer an amendment to this proposal which 
will amend subparagraph (b) of title XII, United States 
Code, section 36, of our national banking laws. Subpara- 
graph (b) is very short. I will read it to you: 


If a State bank is hereafter converted into or con- 
solidated with a national banking association, or if 
two or more national banking associations are con- 
solidated, such converted or consolidated association 
may, with respect to any of such banks, retain and 
operate any of their branches which may have been 
in lawful operation by any bank at the date of the 
approval of the Act. 
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That is the law at the present time. We ought to amend 
that law further for the protection of our communities, 
for the protection of the community in my home town, by 
changing that language to read as I am now going to read 
it, and that will be the purpose of my amendment. Pick- 
ing up that section of the law which I have just read, 
change it to read: 


If a State bank is hereafter converted into or con- 
solidated ‘with a national banking association, or if 
two or more national banking. associations are con- 
solidated, or if the assets of a State or national bank 
are acquired by a national banking association, by 
purchase or otherwise, such converted or consolidated 
or purchasing association may, with respect to any of 
such banks— 


That is your branches, now— 


retain and operate any of their branches which may 
have been in lawful operation on the date of conver- 
sion, consolidation, or purchase, mprores the Comp- 
troller of the Currency is satisfi 


as to the adequacy 
of the capital funds. 

What is wrong with that? That is fair treatment to 
your community. That does not open a single new branch 
anywhere. It continues the old branches in operation on 
the approval of the sufficiency of the capital structure by 
the Comptroller of the Currency. 

Why do they object to that? This is why they object 
to it. The Comptroller of the Currency says, “Why, if 
you put an amendment like that into this bill, the State 
banking supervisory authorities are going to crawl over 
me and give me trouble.” Your national banking super- 
visor is worrying about what some State banking super- 
visor is going to say to him. I said to him in substance 
this morning, “Listen, have not you any respect for the 
people in these communities where those branches have 
been operating? I submit why do you want the law to 
stay so that those communities will have to be without 
banking service until somebody, at some far-distant day 
or year, can maneuver around so you will give him a 
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chance or permit him to reopen a bank in that com- 
munity?” 

We ought to think about these little people out in the 
small communities. I am not asking for a single new 
branch to be opened. The branches. in effect at the date 
of the consolidation are in operation by the provisions of 
law by the approval of the banking authorities. My 
amendment will simply provide that those branches which 
are in operation at the time this law becomes effective 
may upon the approval of the Comptroller of the Cur- 
rency as to the sufficiency or the adequacy of the capital 
continue to operate. That is just as simple as I can 
make it. 

2 e a e 

Mr. Ceawrorp. Mr. Chairman, I offer an amendment, 
which is at the Clerk’s desk. 

The Clerk read as follows: 


Amendment offer by Mr. Crawrozp: On page 9, add 
a new section: 

“Szo. 9. Section 9 of the Federal Reserve Act 
(title 12, U.S.C., sec. 36) (U.S.B.S., sec. 5155), sub- 
paragraph (b) as amended, is amended to read as 
‘ollows: 


““(b) If a State bank is hereafter converted into 
or consolidated with a national ing association, or 
if two or more national banking associations are con- 
solidated, or if the assets of a State bank or a na- 
tional bank are acquired by a national banking asso- 
ciation, by purchase or otherwise, such converted or 
consolidated or purchasing association may, with re- 
spect to any such banks, retain and operate any of 

heir branches which may have been in lawful opera- 

tion on the date of conversion, consolidation, or pur- 
chase: Provided, That the Comptroller of the Cur- 
AES satisfied with the adequacy of the capital 
‘an: 


Mr. Crawrorp. Mr. Chairman, I do not care to further 
burden the House with argument. I think everyone pres- 
ent heard what I had to say a few moments ago. 

This amendment, I repeat, is simply to provide that 
where banks consolidate, State banks with national banks 
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or national banks with State banks, that the branches in 
operation at the time of the consolidation may be con- 
tinued in operation, provided the Comptroller of the Cur- 
rency says that the capital is adequate to protect the 
depositors who have their funds in those branch banks. 


Mr. Wurre of Idaho. In the event a national bank, with 
a number of branches, converts into @ State bank, what 
becomes of those branches of the national bank? Suppose 
it has 10 or 15 branches? 

Mr. Crawrorp. Suppose the 2 banks have 15 branches 
in operation, under my amendment those branches then 
in operation may continue to operate, provided the Comp- 
troller of the Currency says the capital is adequate to 
take care of them. 

Mr. Wurre of Idaho. The parent company becomes a 
State bank. Those branches were branches of a national 
bank. Now there is no longer any national bank. It is a 
State bank. What becomes of those branches of the na- 
tional bank? 

Mr. Crawrorp. Those branches may continue to operate 
as branches of the State bank. 

Mr. Waurre of Idaho. They automatically become State 
bank branches instead of national bank branches? 

Mr. Crawrorp. They are a branch of the newly cre- 
ated bank, whether it be State or national, and this pro- 
tects the communities in which the branch banks are lo- 
cated as they continue to operate. 


Mr. Kzere. If the conversion or merger is to merge a 
national bank with branches into a State bank with 
branches would not the question be as to whether or not 
the national bank branches and their continued operation 
would be dependent upon the law of the State rather than 
upon any action taken by this Congress? 

Mr. Czawrorp. Certainly. 

Mr. Kezre. We could not legislate, could we, so as to 
permit the operation’ under State bank charter of branches 


19 


that had previously been operated as national bank 
branches? 

Mr. Czawrorp. As I said a while ago, I am in favor 
of the State legislatures doing with their banks as they 
see fit, unconditionally. If a national bank becomes @ 
State bank it, of course, falls under the supervision of 
the State law. All this amendment does insofar as the 
Federal supervision is concerned is that the Federal Con- 
gress says that those branch banks may continue to oper- 
ate, and certainly we should not force the closing of those 
branches. If the State forces the closing of the branches 
that is the State’s responsibility, not that of the Congress. 
That brings up the argument I made a while ago that 
the Congress can deal with the national banks and not be 
controlled by what the State wants to do with national 
banks; but the States should deal with the State banks 
and not be controlled by what the Congress would like to 
have the States do with State banks, if I make myself 
clear. 

Mr. Kzerz. I may say to the gentleman from Michigan 
that under the provisions of existing law as I understand 
it with relation to the operation of branch banks where 
they recognize in the law the rights of the States, because 
under the law of Wisconsin we have a provision which 
prohibits the location of a branch bank within a certain 
distance of the operation of an existing bank, if a na- 
tional bank seeks to obtain a charter for a branch bank 
it must comply with that provision of the State law before 
it can open it. 

Mr. Crawrorp. Very properly. 

Mr. Kzers. It impresses me, and I just do not under- 
stand it, it is a new thing to be thrown at one. If a 
State bank in my city desires to merge with a national 
bank and the national bank goes into a State charter and 
they each have branches, certainly the question as to the 
determination of the continued operation of those branches 
would be covered by the operation of State law and not 
Federal law. I would not want to vote for any amend- 
ment that would change that situation, and I have not suffi- 
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cient knowledge of the gentleman’s amendment to know 
whether or not it would affect that relationship. 


Mr. Kzzrz. Is there anything in the gentleman’s amend- 
ment that would affect that relationship? 

Mr. Czawrorp. I cannot imagine how a State bank and 
2 National bank can consolidate and form a State bank 
without the State bank at the same time coming under the 
absolute supervision of the State banking laws. If there 
is some legal way in which a State bank can operate with- 
out being under the supervision of State laws, then that is 
a question for lawyers to pass on, but I do not see how 
they can. 

Mr. Kzzrz. Am I correct in my understanding of the 
gentleman’s amendment that he is seeking, as I understood 
by the gentleman’s statement, seeking to insure to a local 
community that branch banks already in operation shall 
be continued in operation? 

Mr. Czawrorp. As far as the Congress of the United 


States has the authority to say so; that is exactly what 
I wish to do. 


Mr. Kunxet. ° * * Referring specifically to the amend- 
ment, I think the remarks and the questions asked by the 
gentleman from Wisconsin [Mr. Kzzrs] clearly show that 
this amendment is highly complicated. It was not sub- 
mitted to our committee this year. I read the evidence 
presented by Mr. Stafford of a bank in Michigan along 
this line given at last year’s hearings upon the assump- 
tion that the gentleman from Michigan’s amendment is 
designed to accomplish the purpose outlined by Mr. Staf- 
ford. The amendment that is offered is directed at the 
National Banking Act. It does not attack the merits of 
this bill. It seeks to add something new to the bill. It 
may well be that if this suggestion were considered and 
given ‘study, then the proposed addition made by the 
gentleman from Michigan might have some merit, but Iam 
not in position to say now whether or not it does stand 
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the test. The Comptroller of the Currency. does not want 
to accept the amendment. Neither does the Secretary of 
the Treasury. Our committee has not studied it. 


Mr. Corrox. Mr. Chairman, will the gentleman yield? 

Mr. Kuxxen. I yield to the gentleman from .New 
Hampshire. 
Mr. Corrox. I would like to inquire of: the gentleman 
if his understanding of the amendment offered by. the:gen- 
tleman from Michigan is thie: Is there any danger’ under 
that amendment that a State like my own, that absolutely 
prohibits by law any branch banks, might find itself in a 
situation where under the operation of the law, branch 
banks would be permitted? 

Mr. Kunxet. In my judgment the amendment offered 
by the gentleman from Michigan would not do that, or 
could not do that. 


Mr. Kunxex. But, in order to answer that question 
with any degree of certainty, we should have before our 
committee the State banking supervisors and the people 
from the banking system downtown. I do not think that 
we could afford to approve the amendment just on my 
offhand judgment on that point today when the question 
has not been studied by the committee and the proper 
witnesses have not been called in. 


Mr. Crawrorv. My amendment categorically answers 
that question—to retain and operate any of their branches 
which may have been in operation on the date of conver- 
sion. There is no possible way on earth that they could 
possibly operate a branch under this amendment. 

Mr. Kunxet. That was not the gentleman’s question. 

Mr. Corron. My question had reference to the national 
banks. Does not the amendment contemplate branch banks 
under a national banking system, and where a State that 
prohibited it might not find itself in the position where 
the national banks could have branch banks? 
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Mr. Kouxxet. In my opinion it could not. 


Mr. Brown of Georgia. I suggest that the gentleman 
read the paragraph from the letter from the Treasury 
Department relative to branch banking. That clearly 
shows that the Crawford amendment is not desirable. 

Mr. Mutrer. The problem presented by the amendment 

from Michigan has been referred 

t for its opinion. Under date 

of July 29 the Secretary of the Treasury advises the 

chairman of our Committee on Banking and Currency 28 
follows: 


A provision of Federal law which might have this 
effect— 

Meaning the effect of establishing branch bank systems 
in States that do not permit it or which limit it. I might 
say parenthetically that the problem of the gentleman 
from Michigan which prompts his amendment is peculiar 
to his State. His State permitted branch banking but 
saw fit to limit it. That is why in his particular com- 
munity when a national bank was converted to a State 
bank, its branch banking facilities were limited under the 
State law. He wants to get around the State law by this 
amendment, and have us in this national Congress tell 
the State of Michigan what it can do. The Secretary of 
the Treasury says, as I am sure the gentlemen of this 
House say, that we should not do that. This is what the 
Secretary of the Treasury says: 


which might have this 
considered in the light 
ing laws of 


phase of 
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cover the whole field and call for thorough congres- 
sional study. 
I think that should dispose of the gentleman’s amend- 
ment. 
* e e e 
Mr. Doyre. Mr. Chairman, the reason I rise to speak 
briefly in opposition to this amendment and in support of 
the bill according to its original text is that some of the 
Members know I have had an unusual experience and 
stated they feel the House is entitled to receive my opin- 
ion about this important matter. 


I think this amendment is in direct conflict with the 
stated purposes of section 2 of the bill It is a dangerous 
amendment because it definitely, by its own language, pro- 
jects the National Comptroller of Currency into the field 
of State banking administration. I read you a portion 
of the last sentence of this amendment. It is as follows: 


Provided the Comptroller of the Currency is satis- 
fied as to the adequacy of the capital fund. 

Right there, at the very instant that there is a consoli- 
dation of the banks, or a merger, you have the Comptrol- 
ler of the Currency being charged with determining 
whether or not the capital structure is sufficient and 
adequate to continue maintaining that bank as a State 
bank immediately after a merger is consummated. 

In other words, it is not the superintendent of banks 
of any State who determines whether or not the capital 
structure is adequate, but under this amendment you have 
the Comptroller of the Currency of the United States 
determining whether or not the capital structure is ade- 
quate to continue the bank as a State bank. This is in- 
consistent and incompatible with the declared purpose and 
objectives of this bill. 

Under this bill, you have the Comptroller of the Cur- 
rency the sole person determining whether or not the bank 
is sufficiently capitalized to go on and continue under 
the State banking system and laws. 
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The amendment itself is fully inconsistent with the 
purpose of the act. I am in favor of the act. 


Mr. Doxtz. I do not mean to be supercritical, but, on 
a close study of this amendment, I think it is so indefinite 
and uncertain that it will cause nothing but confusion if 
it goes into the bill. 

And, furthermore, I believe the effect of the gentleman’s 
amendment would be to continue in operation in States 
where the laws do not permit and branches of the merging 
Federal bank which are in operation as branches at the 
time the merger of the Federal bank into a State bank 
takes place. In other words, the branches could continue 
operating as a bank, even though the State law did not 
permit branch banking. Certainly the Federal Govern- 
ment does not want to step into that pair of shoes and 
undertake to permit and authorize branch banking if the 
State law itself does not specifically authorize and approve 
branch banking. 

This bill is not intended to go into the field of branch 


banking, and I fail to see where the gentleman’s offered 
amendment is germane to the subject matter of the bill 
itse. if ees 


* * * For, I repeat again, the amendment goes into the 
field of branch banking in the respective States and this 
bill itself has nothing to do with the subject of branch 
banking. This whole subject of branch banking should 
logically be taken up in a separate bill. 

* * * The subject of branch banking has such extraordi- 
nary ramifications in our economic structure and fiscal 
policies in the various States and in the Nation that it 
would be ridiculously inefficient, in my humble judgment, 
to approve this amendment. I speak for its defeat. I also 
speak for the emphatic approval of the bill, H. R. 1161. 
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Mr. Srence. Mr. Chairman, while the amendment 
offered by my distinguished friend the gentleman from 
Michigan [Mr. Crawrorp] may be germane, it is certainly 
not relevant or, pertinent to the inquiry we are now 
pursuing. Branch banking has always been a highly in- 
volved and controversial question. The gentleman’s 
amendment goes into the broad field of branch banking. 
This amendment has been submitted to the Secretary of 
the Treasury and both he and the Comptroller of the 
Currency disapprove it. 

What would be the result of the operation of this 
amendment? It does not apply as does the bill, to the 
conversion of national banks into State banks, but it goes 
the other way and applies to the conversion of State banks 
into national banks and provides that the branches that 
they have at the time of the conversion shall remain. 
What would be the result? The State bank might have 
four or five branches and it would merge with a national 
bank that has four or five branches; then, in violation of 
the objective of State laws and in possible contravention 
of the laws of the Federal Government, with certain ex- 
ceptions, those branches must remain in operation. 

This would be a violation of the spirit of branch bank- 
ing in the dual banking system; it would bring nothing 
but confusion and chaos, and would destroy the orderly 
banking system. It was not very long ago that the ques- 
tion was whether the National Government had the power 
to establish national banks in a State; now we are saying 
to the National Government that they must maintain in 
the States the branches which the State bank has estab- 
lished irrespective of what the banking needs might re- 
quire, or irrespective of what the future banking needs 
might require. Certainly you do not want that. 

We have not had any committee consideration of this 
amendment; we do not know what the effect would be, 
but the people who have had the chance to study this 
matter most thoroughly and who have devoted all their 
time to the administration of the banking laws are op- 
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posed to it. I hope you will not do anything so drastic 
and so far-reaching as to adopt this amendment. 


The Cuammas. The time of the gentleman from Ken- 
tacky has expired; all time has expired. The question is 
on the amendment offered by the gentleman from 

The question was taken and on a division (demanded 
by Mr. Crawrorp) there were—ayes 4, noes 57. 

So the amendment was rejected. 
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ANSWER TO PETITION FOR REHEARING 


The petition should be denied. It is merely an effort 
to reargue the case in a direction suggested by the dissent. 
Apparently petitioner assumes that decisions of this 
Court are reached without consideration by the majority 
of the arguments put forward by the minority. Petitioner 
cannot contend that any legal questions seasonably pre- 
sented have been neglected by this Court. This Court has 
not overlooked or failed to consider any statute, decision, 
or material question of law or fact. If there are continuing 
differences of opinion as to the question decided, that does 
not require rehearing. It is clear that the petition is filed 
solely for the purpose of rearguing issues on which the 
petitioner has already had full opportunity to be heard 
and on which this Court has once deliberated and spoken. 


A decent finality to decisions of this Court requires 
denial of the petition. Nowhere in the petition or in its 
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earliér -brief has -petitioner- established “a. clear statutory 
basis:for-its challenged authority. .The many+logical diffi- 
culties in the -Board’s position. demonstrated in Old Kent's ° 
brief: still remain.- Thus there. is: no: necessary: connection 
between the arguments belatedly.put forward by petitioner 
and’ change: in the practical-result of.the Court’s.decision. 
Acceptance.of petitioner’ 's contentions, rather than requir- 
ing a réversal of the prior decision, would simply reopen 
this case for substantially de novo consideration a this 
Court.” ~~ 


‘The set pew circumstance relevant to this i issue argues 
against rehearing:. After five years of debate as to whether 
Federal.authority should be-extended into the field of State 
bank. mergers, Congress ‘enacted legislation giving the 
Board the very jurisdiction and authority it has heretofore 
attempted to exercise without benefit of Congressional.sanc- 
tion (Pet., fn. 3). This legislation became law on May 
13, 1960. Its effect is to render the issue in this case moot 
except as it relates to Old Kent and any other bank simi- 
larly situated which has consummated a merger in the 
face of an effort by the Board to deny it the normal in- 
cidents of ‘the merger. ‘The issue here, therefore, has 
neither the importance nor the precedent potential sug- 
gested by. petitioner. 


In these ‘circumstances, Old Kent does not feel it neces- 
sary to refer at length to the many deficiencies in the 
renewed argument of petitioner. The Board repeats: its 
error of analogizing its powers and statutory authority 
to those of the Comptroller of the Currency, an agency 
with differing statutory responsibilities and authority. The 
so-called Crawford amendment referred to at length in the 
petition (Pet., p. 7) related solely to the power of national 
banks to retain and operate merger-acquired branches in 
disregard of the geographic branching limitations other- 
wise applicable under State law (Pet., p. 95). ‘Nothing ‘in 
the Congressional consideration of. this proposal has, any 


3 


bearing on the issue of whether the Federal Reserve Board 
had the power to veto the retention of. merger-acquired 
branches meeting these geographic limitations. This is 
also true of the Attorney General’s opinion quoted in the 
petition (Pet., p. 11, fn. 9).. Other contentions of petitioner 
have already been fully answered in Old Kent’s brief. 


" Old Kent agrees with this Court that if Section 9 of the 
Federal Reserve Act had been intended by Congress to give 
the Board a pervasive veto power over the normal incident 
of a bank merger, Congress would have said so. Since 
the decision of this Court, Congress has, after long delib- 
eration, in fact done so. At this late stage of the litigation 
there is no warrant for asking this Court to traverse again 
the maze of implications drawn from collateral statutes 
and unrelated legislative history on which the Board relies 
for its position. 

The petition should be denied. 
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